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This presentation is intended for adviser and internal use only and should not be provided to clients or attributed to MetLife in any advice provided.

This material is intended to provide general information only and has been prepared without taking into account any particular person’s objectives, financial 

situation or needs (‘Circumstances’). Any general information contained within or given during this presentation (whether orally or in writing) does not consider your 

Circumstances. Nothing in this presentation is intended to be investment, financial advice or a recommendation to invest in a financial product. Before acting on 

such information, you should consider its appropriateness, taking into account your Circumstances, and read the applicable Product Disclosure Statement (PDS) 

and obtain professional advice in this regard.

MetLife and its related entities distributing this document and each of their respective directors, officers and agents believe that the information contained in this 

document is correct and that any estimates, opinions, conclusions or recommendations contained in this document are reasonably held or made as at the time of 

completion. However no warranty is made as to the accuracy or reliability of any estimates, opinions, conclusions, recommendations (which may change without 

notice) or other information contained in this document and, to the maximum extent permitted by law, MetLife disclaims all liability and responsibility from any direct 

or indirect loss or damage which may be suffered by any recipients through relying on anything contained within or omitted from this presentation (orally or in 

writing).

Superannuation, tax and other relevant information is based on our interpretation of law as at the date of this presentation. The information contained in this 

presentation or given during this presentation does not constitute legal or tax advice. You should not rely on the superannuation or tax information in this 

presentation and seek your own expert advice.

The information provided in this presentation is not intended to be a comprehensive review of all developments in the law and practice, or to cover all aspects of 

those referred to. Readers should take their own specific legal advice before applying it to specific circumstances.  Nothing in this document is intended to provide 

legal or other professional advice. Readers should not rely on any information contained in this document as if it were legal or other professional advice.

This presentation has been prepared by MetLife Insurance Limited  (MetLife) (ABN 75 004 274 882, AFSL No. 238096) and is not intended to constitute financial 

product advice.  It has been prepared without taking into account any person’s objectives, financial situation or needs.    

Information in this presentation is not to be shared with any third parties. 

Although the statements of fact in this presentation are obtained from sources that MetLife considers reliable, no warranty as to the accuracy, reliability or 

completeness of any such information is provided.  

Products are offered by MetLife, which is an affiliate of MetLife, Inc. and operates under the "MetLife" brand.  None of the obligations of MetLife is guaranteed by 

MetLife, Inc. (Incorporated in the USA) or any other member of the MetLife group.  This Presentation was prepared by and remains the property of MetLife.   

The presentation may not be used without the prior express approval of MetLife. 

June 2021
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Agenda

1. Life Insurance Structures

2. Disruption in Life Insurance Advice

3. Terminal Illness

4. Duty of Disclosure/Duty to take reasonable care

5. Legal Cases

6. TPD Definitions.



Life insurance 
structures
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Life insurance policy structure

Policy Owner Life Insured
Nominated 
Beneficiary

• Compulsory

• May be a natural 

person, corporation or 

trust (including super)

• May transfer to new 

policy owner 

(Memorandum of 

Transfer)

• Compulsory

• Must be a natural 

person

• Optional 

• May be a natural 

person, corporation or 

trust 
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The role of life 
insurance

• Principal purpose of insurance

‒ Eliminate debt

‒ Create an income stream.

• “CIMER”

‒ Clean Up: Funeral expenses, credit 

cards, personal loans, wills & estates, 

etc

‒ Income: Future income to support 

family

‒ Mortgage: Payout what is owed to the 

bank

‒ Education: Ensure children can afford 

secondary and tertiary education

‒ Retirement: Provide for surviving 

spouse. 
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How to calculate the sum insured

Life insurance should cost between 1%-10% of net after tax income:

• Based upon age, health, occupation

• Based upon sums insured

• Based upon types of policies (death cover, TPD cover, trauma cover, & income protection).

1
Calculate all assets 

and liabilities

2
Calculate all income 

and outgoings

3
Do a

budget
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Lump sum income replacement multiples

Age Death Cover TPD Cover Trauma Cover

Up to 40 Up to 25x Up to 25x Up to 15x

41-50 Up to 20x Up to 20x Up to 10x

51-55 Up to 15x Up to 15x Up to 8x

56-60 Up to 10x Up to 10x Up to 5x

61 and older Up to 5x Up to 5x Up to 2x
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Alternatives to life insurance

1. Savings or sinking fund

2. Line of credit or loan from lending institution

3. Charity

4. Sell existing assets

5. Parents or friends

6. Winning a lottery 

7. Assume it will never happen (not recommended!)
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Ingredients to appropriate advice

Pricing – Short 
and Long term

Underwriting 
Services

Claims 
Management

Research 
Ratings and 
Weightings

Client 
Circumstances 

and Needs

Financial 
Strength

Diagram provided by ‘IRESS Profile: Risk Researcher Methodology & Philosophy’ reproduced with permission. 

Know your 

product, not 

your product 

score

Louie Dimovski

Head of Wealth 

Management Research 

Services, IRESS.



Disruption in life 
insurance advice
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Disruption... the past 7 years

• Financial Services Reform (Hayne Royal Commission Response) Act 2020 (1 January 2021)

• Treasury Laws Amendment (Putting Members’ Interests First) Bill 2019 (2 October 2019)

• The Treasury Laws Amendment (Protecting Your Superannuation Package) Bill 2019 (12 March 

2019)

• FASEA – 1 January 2019

• Hayne Royal Commission - Royal Commission into Misconduct in the Banking, Superannuation 

and Financial Services Industry (14 December 2017 – 4 February 2019)

• Four Corners/Fairfax – “Money for Nothing” (7 March 2016)

• Corporations Amendment (Life Insurance Remuneration Arrangements) Bill 2016

• Life Insurance Framework (25 June 2015)

• Review of Retail Life Insurance Advice – Final Report – 26 March 2015 – John Trowbridge

• ASIC Report 413 – Review of Retail Life Insurance Advice (9 October 2014)
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Disruption... the past 7 years

ASIC Enforceable Undertakings – Insurance breaches

• Jenan Oslem Thorne – (13 February 2019)

• Dover Financial Advisers (28 June 2018)

• Duane Leslie Wright (4 January 2018)

• Mark Godfrey Roberts (20 December 2017)

• Christopher John Cannon (19 December 2017)

• Danny Charles Pianta (19 December 2017)

• James Barry Fraser (12 December 2017)

• Dean Scott Hartmann (9 November 2017)

• Michael Melamed (11 May 2016)

• Ace Insurance Limited (24 February 2016)

• Jason Churchill (6 January 2016)

• Guardian Advice AFS (7 January 2015) 

• Brian Farber (9 July 2015) 

• Lukas Zelka (September 2015)
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Disruption... the past 7 years

ASIC Enforceable Undertakings – Insurance breaches

• Advice not in client’s best interest

• Advice adverse to the interest of clients – no benefit

• No practical replacement product advice comparisons

• Did not demonstrate how premiums diminish superannuation balances over long term

• No capacity to service recommended insurance premiums (inside and outside super)

• New product is not more suitable than existing product

• Adequate insurance versus affordability

• Failure to consider client’s existing health conditions or employment

• Failure to consider costs, risks, benefits and disadvantages

• Generic SOA templates for all clients

• Failure to consider life insurance in an SMSF

• Failure to consider objectives, financial situation and needs to determine amount of insurance cover

• Inadequate product research

• Duplicate covers or ineligible for cover

• Inadequate comparisons of stepped versus level premiums
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Life insurance advisers are being sued for breaching their duty of care to their clients

Legal Cases

• Swansson v Harrison & Ors [2014] VSC 118 

• Ravesi v National Australia Bank Limited [2014] FCA 99

• Commonwealth Financial Planning Ltd v Couper [2013] NSWCA 444

Disruption...the past 7 years



Terminal Illness
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Terminal illness legislation

Registered on 29 June 2015

• A terminal medical condition exists in relation to a person at a particular 

time if the following circumstances exist: 

a) two registered medical practitioners have certified, jointly or 

separately, that the person suffers from an illness, or has incurred 

an injury, that is likely to result in the death of the person within a 

period (the certification period ) that ends not more than 24 

months after the date of the certification; 

b) at least one of the registered medical practitioners is a specialist 

practising in an area related to the illness or injury suffered by the 

person; 

c) for each of the certificates, the certification period has not ended.

Tax and Superannuation 

Laws Amendment

(Terminal Medical 

Conditions) Regulation 

2015 (Cth)

Income Tax Assessment 

Regulations 1997 (Cth) –

reg 303-10.01

Retirement Savings 

Accounts 

Regulations 1997 (Cth)-

reg 4.01A

Superannuation Industry 

(Supervision) 

Regulations 1994 (Cth) –

reg 6.01A
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Terminal illness: Case law

What happened in this case?

• Client has a policy that provides Death and Trauma insurance benefits

• Terminal Illness is paid under both death and trauma components of 

the  policies. 

• Client is diagnosed with malignant non-Hodgkin’s lymphoma. 

• At time of diagnosis “highly likely” won’t live 12 months.

• Client goes into remission and claims under both components of the 

policy. 

• Both claims were paid

• “Future possibility” versus “historical fact”

• Treatment must be taken into account when determining a likely 

prognosis, but client is entitled to both payments

Tower Australia Ltd v 

Farkas [2005] NSWCA 

363



Duty of Disclosure 
& Duty to take 
reasonable care 
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Insurance Contracts Act 

1984 - Duty of 

Disclosure

The Financial Sector 

Reform (Hayne Royal 

Commission Response) 

Act 2020 

Duty to take reasonable care – 5 October 2021

Relevant Legislation

• Section 20B - The insured's duty to take reasonable care not to make 

a misrepresentation

• Section 21 – Duty of Disclosure  

‒ Reasonable person test 

• Section 23 – Ambiguous Questions 

‒ Applies to superannuation and group insurance policies

• Section 25 – Misrepresentation by the life insured

• Section 26 – Certain statements not misrepresentations  

‒ Reasonable person test 

‒ Applies to superannuation and group insurance policies

• Section 27AA - Meaning of relevant failure

• Section 27A - Certain contracts of life insurance may be treated as if 

they comprised 2 or more separate contracts of life insurance 

• Section 29 – Life Insurance
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Relevant Legislation

• Section 20B

‒ an insured has a duty to take reasonable care not to make a 

misrepresentation to the insurer before the relevant contract of 

insurance is entered into.

• Section 27AA

‒ Relevant failure occurs in a consumer contract where a  

misrepresentation made by the insured in breach of the duty to 

take reasonable care not to make a misrepresentation

• Section 27A   

‒ Certain contracts of life insurance may be treated as if they 

comprised two or more separate contracts: 

1. Two or more life insureds.

2. insurance cover is underwritten on particular terms; and 

bundled cover is underwritten on different terms (i.e. Term & 

TPD). 

Insurance Contracts Act 

1984 

Insurance Contracts 

Amendment Act 2013 

(Royal Assent 28 June 

2013)

The Financial Sector 

Reform (Hayne Royal 

Commission Response) 

Act 2020 

** - Contract may also be 

cancelled for non-

payment of premium 

(s210 Life Insurance Act 

1995)

Duty to take reasonable care – 5 October 2021
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Relevant Legislation

• Section 59A

‒ An insurer under a contract of life insurance may cancel the 

contract if the insured has made a fraudulent claim**

• Section 29: Life Insurance

‒ Relevant failure occurs prior to entering into the contract: 

1. Alter sum insured at any time (Death cover within first 3 

years)

2. Avoid the contract within first 3 years

3. Vary the contract at any time (except death)

Insurance Contracts Act 

1984 

Insurance Contracts 

Amendment Act 2013 

(Royal Assent 28 June 

2013)

The Financial Sector 

Reform (Hayne Royal 

Commission Response) 

Act 2020 

** - Contract may also be 

cancelled for non-

payment of premium 

(s210 Life Insurance Act 

1995)

Duty to take reasonable care – 5 October 2021
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Clients’ duty to take reasonable care not to 
make a misrepresentation

Any time
First 

Three Years
Beyond 

Three Years

• Fraudulent = 
Avoid contract 
(s29(2)).

• Relevant failure-
disclosure (not 
fraudulent) within 
3 years = 

• Vary contract 
(s29(4)), or

• Avoid contract 
(s29(3)).

• Relevant failure 
(not fraudulent) 
beyond 3 years = 

• Contract stays for 
Death only 
policies.

• Contract can be 
varied for TPD, 
Income 
Protection, 
Trauma, and 
Business 
Expenses.



Legal Cases
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Duty of utmost good faith

What happened in this case?

• Lord Mansfield established the principle that parties to an insurance 

contract owe each other “duties of utmost good faith”.

• In 2007, all five judges confirmed that the duty did require more than 

honesty. 

• In particular, the court stated that the duty required an insurer to act 

consistently with commercial (or community) standards of decency 

and fairness, with due regard to the interests of the insured.

Carter v Boehm (1766) 3 

Burr 1905

CGU Insurance Limited 

v AMP Financial 

Planning Pty Ltd [2007] 

HCA 36
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Income Protection:
Duty of Disclosure

What happened in this case?

• Income protection policy (Income Reserve 

Plan). 

• Client was a mechanic who injured back 

carrying a gear box.

• Client aged 35.

• Policy issued March 1993 

• Injury occurred in July 1993

• Stated he earned $60,000 per annum 

($3,500 monthly benefit).

• Never earned a net income more than 

$40,000 (usually $25,000-$30,000). 

Philip John Boekenstein v Tyndall Life 

Insurance Co Ltd  [1997] NSWSC 38 
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Income Protection:
Duty of Disclosure

What happened in this case?

• Income protection policy 

• Client suffered from headaches and vomiting (once per month).

• Diagnosed as “fit as a fiddle” by her doctor

• Never off work for more than 14 days

• She deemed symptoms irrelevant.

Australian Casualty & 

Life Ltd v Hall [1999] 

QCA 240
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Death Cover:
Duty of Disclosure

What happened in this case?

• Death cover policy with sum insured of 

$1,500,000.

• First policy purchased in 2004 with AXA.

• Second policy applied for in 2012 with AIA.

• Client informed adviser of stomach issue. 

• Client saw doctor between application and 

acceptance by AIA. 

• Client failed to tell either the adviser or AIA 

of the results of his medical test.

• Adviser failed to ask client of the results of 

his medical test before cancelling existing 

policy with AXA. 

• Client was diagnosed with terminal cancer.

Swansson v Harrison & Ors (2014) VSC 

118 (26 March 2014)
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Death Cover:
Duty of Disclosure

What happened in this case?

• Death cover policy with sum insured of $1 million.

• Policy purchased in 13 June 2007.

• Client died in a fire on 16 January 2010, due to “smoke inhalation 

and burns’.

• Client had intentionally set fire to his business premises. 

• Been on antidepressants since 2002, and psychological counselling 

since 2005. 

• Fainting spells since 1999 – saw neurologist in May 2007.

Graham v Colonial 

Mutual Life Assurance 

Society Limited (No 2) 

[2014] FCA 717
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Death Cover:
Duty of Disclosure

What happened in this case?

• Death cover policy.

• Applied for $300,000 of insurance.

• Accepted on ordinary rates on 24 May 1995.

• Client diagnosed by doctor with kidney 

tumour on 23 May 1995.

• Client received confirmation of policy on 2 

June 1995.

Summerton & ORS v SGIC  Life Limited 

[1999] SASC 121
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Trauma Cover:
Duty of Disclosure

What happened in this case?

• $500,000 death and trauma policy.

• Purchased in 1991. 

• Client failed to disclose past case of rectal bleeding.

• Medical conducted by doctor (not his doctor).

Tyndall Life 

Insurance Co Ltd 

v  Chisholm 

[1999] SASC 445

Tyndall Life Insurance 

Co Ltd v  Chisholm 

[1999] SASC 445



34

Trauma Cover:
Duty of Disclosure

What happened in this case?

• Client applies for a term and trauma policy.

• Client has existing term and trauma policy 

with another company.

• Sums insured on each policy = $1 million

• Second policy is accepted subject to 

cancellation of first policy.

• Client fails to cancel original policy

Paul Raymond Stone v Tower Australia 

Ltd [2003] NSWSC 777
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TPD Cover:
Duty of Disclosure

What happened in this case?

• Purchased Income Protection and TPD policies in 1995.

• In 1999, knee became too inflamed and swollen to work.

• In 1994 and 1995 visited doctor and received anti-inflammatories for 

knee.

• Disclosed to Agent, but not on application form. 

• Agent completed form.

Timothy Andrew Burnard  

Muggleston v  National 

Mutual Life Association 

of Australasia Ltd [2004] 

NSWSC 913
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TPD Cover:
Duty of Disclosure

What happened in this case?

• Client suffered post occupational dermatitis.

• Was off work from 1990-1992 due to 

condition.

• Joined superannuation fund in 1993

• Was given Death and TPD insurance via 

super fund.

• Failed to disclose post-occupational 

dermatitis.

• Ceased work permanently in 1994 due to 

post-occupational dermatitis.

NRG Victory Australia v Hudson [2003] 

WASCA 291
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TPD Cover – Duty of Disclosure

What happened in this case?

• Client has comprehensive respiratory tests – inconclusive – not 

disclosed.

• Later, client applies and is accepted for TPD insurance.

• Two months after policy commencement, breathlessness is diagnosed 

as being stress related. 

• 2 years after policy commencement, client quits work due to  

respiratory problems. 

Schaffer v Royal & Sun 

Alliance Life Assurance 

Aust Ltd [2003] QCA 182



TPD Definitions
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TPD Cover - Retraining

What happened in this case?

• Client is an office assistant

• Client had TPD policy via superannuation fund (any occupation)

• Client was unable to perform her usual occupation

• Individual was asked to undertake retraining

• Client was deemed to be able to do another reasonably suited 

occupation.

Kylie Rebecca Druery v 

First State Super Trustee 

Corporation [2005] 

NSWIRComm 255
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TPD Cover – Any Occupation

What happened in this case?

• Client purchases a TPD policy with an “any occupation” definition

• Definition contains the clause, “… considered fitted by reason of 

education, training or experience”

• School Certificate in 1998 (left school at the end of year 10)

• Apprenticeship completed in March 2003 - tradesman roof plumber. 

• Additional certifications: Professional Association of Climbing 

Instructors, asbestos removal, safe work at heights ticket, OHS 

induction, explosive power tools, and a 20-tonne crane licence.

• Repetitive strain injury of the lower back, including disc prolapse. 

• Surgery in June 2003.  Returned to work in October 2003. 

• Ceased work in October 2011 – Fear Avoidance Syndrome. 

• Insurer considered claimant suitable for following roles:

• Retail sales (hardware); Courier/delivery driver; Console operator; 

and Customer service advisor/telemarketer.

Hannover Life Re of 

Australasia Ltd v Jones 

[2017] NSWCA 233

Jones v United Super Pty 

Ltd [2016] NSWSC 1551
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TPD Cover:
Retraining

What happened in this case?

• Client was born in 1976 and is a police officer

• Joined police force in 2007

• Injured left elbow in 2011  

• Retired from force in 2012 (anxiety disorder)

• Prior to joining the police force he worked as a mechanic for 10 years

‒ The phrase “unlikely ever” in the TPD clauses does not mean 

“less than 50 per cent”. A real chance that a person will return to 

relevant work, even if it is less than a 50% chance, will preclude 

an insurer being satisfied that the Insured Person is unlikely 

ever to return to relevant work. Conversely, the insurer will be 

satisfied if there is merely a remote or speculative possibility

that an Insured Person will return to such work

TAL Life Ltd v Shuetrim 

[2016] NSWCA 68

MetLife Insurance Ltd v 

Shuetrim [2016] 

NSWCA 68
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Summary

• Relevant failure of income equally as important as disclosure of health

• Retraining can be considered prior to claim payment

• Reasonable person test

• Contracts (except death) can be varied at any time due to a relevant failure
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Questions?
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Access to webinar content

• Today’s webinar recording, presentation slides and a CPD 

assessment quiz will be uploaded to afa.asn.au 

• All registrants will receive an email confirming when available

• Get in touch at info@afa.asn.au if you have any questions

Thank you for joining us today

mailto:info@afa.asn.au

