
 

 

 

 

 
 
 
7 June 2019 
 
Mr Ian Klug AM 
Chair 
Tax Practitioners Board 
GPO Box 1620  
SYDNEY NSW 2001  
  
By email: tpbsubmissions@tpb.gov.au   
 
Dear Mr Pegg 
 

AFA Submission – TPB Practice Note D41/2019 Transfers of Business by Tax (Financial) Advisers 
and Confidentiality 

 
The Association of Financial Advisers Limited (AFA) has served the financial advice industry for over 
70 years.  Our objective is to achieve Great Advice for More Australians and we do this through:  
 

• advocating for appropriate policy settings for financial advice  

• enforcing a Code of Ethical Conduct  

• investing in consumer-based research  

• developing professional development pathways for financial advisers  

• connecting key stakeholders within the financial advice community  

• educating consumers around the importance of financial advice  
 

The Board of the AFA is elected by the Membership and all Directors are currently practicing financial 
advisers.  This ensures that the policy positions taken by the AFA are framed with practical, workable 
outcomes in mind, but are also aligned to achieving our vision of having the quality of relationships 
shared between advisers and their clients understood and valued throughout society.  This will play a 
vital role in helping Australians reach their potential through building, managing and protecting their 
wealth.  
 
1.  Introduction 
 
The Financial Advice sector has operated on the basis of a client opt-out model for many years when 
a financial adviser transfers from one licensee to another or when they sell their business.  This has 
been the practice based upon an appreciation of the Privacy Act and guidance published by the 
Office of the Australian Information Commissioner (OAIC).  This is universally applied across the 
financial advice sector and there is a well founded view that this practice is consistent with the 
Privacy Act obligations. 
 
We are not aware of any other profession (doctors, lawyers, accountants, dentists, physiotherapists, 
chiropractors etc) that requires positive client consent as part of the sale or transfer of a business. 
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Moving to a model of positive and specific consent from each client would have a very material 
impact upon the financial advice profession, and put at risk the clients of financial advisers. 
 
This proposal has been put forward at the same time as a large number of financial advisers are 
being forced to change licensees and when a substantial number are reconsidering their intention to 
remain in the financial advice profession.  The key drivers of an expected exodus of financial advisers 
are the new education standards and the likely impacts from the Banking Royal Commission.  These 
changes have already had a very significant impact upon the valuations of financial advice 
businesses.  This proposal from the TPB along with the Letter of Engagement proposal is likely to 
have a further material negative impact upon the viability of the financial advice sector.  It will also 
likely serve as an additional impost on clients who are already required to complete a raft of 
declarations and red tape, and possibly discourage them from continuing their advice relationship. 
 
To put it plainly, there are many financial advisers across Australia who are currently struggling and 
in elevated states of distress and anxiety.  This proposal, and the likely consequences in terms of the 
valuation of financial advice businesses will add to the mental health issues that are now impacting 
the financial advice profession. 
 
In our view, what has been proposed is excessive and is being proposed at the worst possible time 
for the financial advice sector.   
 
We have set out below the basis for our concerns and recommendations for an alternative approach.  
We recommend that the TPB supports the continuation of the current opt-out arrangement that 
applies to the transfer or sale of a financial advice practices. 
 
2.  Financial Advice Sector Context 
 
The financial advice sector is currently facing a period of substantial reform and disruption, including 
the following: 

• Institutional divestments and closure of financial advice licensees, forcing impacted financial 
advice practices to find alternative licensees.  Examples of this include the two main Westpac 
self-employed licensees (Securitor and Magnitude) and AON Hewitt.  These are just three 
examples of large licensees, where an institutional owner has decided to close the business 
rather than seek to sell the business.  As a result, many hundreds of financial advisers have 
been forced to select another licensee to transition to.  The financial advisers have no choice 
and they need to move by set dates.  They have very limited timeframes to do this.  Neither 
is there an option for any affected clients to choose to stay with the existing licensee, and 
there will be no one left to service them.  What will happen to these clients if they decline to 
provide positive consent to the transfer?  There is a distinct possibility that other licensees 
could follow the exact same path, and put the businesses of thousands of advisers in 
jeopardy, and therefore leaving many clients exposed as “unadvised”. 

• Financial advisers are all required to pass an exam by 1 January 2021 and to achieve degree 
equivalent status by 1 January 2024.  This impacts all financial advisers and there are no 
exemptions or concessions for older advisers.  There are many older advisers who are now 
planning on bringing forward their retirement plans.  We expect to see a sizeable exodus of 
financial advisers from the profession.  These advisers will be selling their practices in a 
depressed market. 

• The Banking Royal Commission has recommended a number of very significant reforms to 
the financial advice sector, including a ban on grandfathered commissions from 1 January 
2021 and the introduction of an annual opt-in framework.  At present, opt-in is only required 
every second year for post 1 July 2013 investment and superannuation adviser service fee 
clients.  It is not required for grandfathered commission clients, life insurance only clients, or 
pre 1 July 2013 investment and superannuation adviser service fee clients.  Draft legislation 
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has already been released on banning grandfathered commissions, which concerningly has 
the same deadline as the FASEA exam. 

• The value proposition for grandfathered commission clients is often different to that of 
adviser service fee clients.  The payments are often much less, and the arrangement may 
involve less frequent contact with the adviser or a lighter touch model.  This does not mean 
that no service is being provided, however it is different.  Financial advisers with larger 
existing grandfathered commission client books, will have a huge amount of work in seeking 
to move these clients to new arrangements in the period to 1 January 2021.  The valuation of 
these grandfathered commission books has declined from nearly three times recurring 
income a couple of years ago, to virtually zero now.  Some advisers will be put into extremely 
difficult financial positions as a result of this change and may be forced to try to sell their 
business in order to pay back business loans. 

• The Life Insurance Framework that was legislated in 2017, introduced caps on the upfront 
income for life insurance advice.  Typically, some of the cost of providing the initial advice is 
recovered from the renewal commissions that are paid to the adviser.  Part of the value 
proposition for commissions paid as part of the delivery of life insurance advice, is that the 
adviser will support and assist the client at the time of claim.  The frequency and the form of 
review for life insurance clients is different to investment and superannuation clients, where 
the client may not be reviewed every year.  It will be more difficult to get these clients to 
complete the required consent paperwork. 

• Whilst some successful practices in the big cities may have a limited number of high net 
worth and high fee-paying clients, it is often very different with outer suburban, regional and 
remote practices, where there are typically a lot more clients who are paying much less in 
annual fees.  Proposals like this regarding the Transfer of Business and Letters of 
Engagement will have a material impact upon the cost of servicing and maintaining these 
clients.  The cost is predominantly linked to the number of clients and will therefore impact 
the viability of outer suburban, regional and remote practices much more.  These proposals 
will also materially impact upon the resale value of these businesses. 

 
Whilst we do not support the requirement for a positive client consent framework, we believe that it 
is also necessary to set out the consequences of such a proposal and the expected impact on the 
financial advice sector.  This is a period of unprecedented change, where it would be highly 
undesirable for the financial advice profession to face another critical reform of such magnitude. 
 
3.  Background 
 
The financial advice sector operates three key business models, being a salaried adviser model, a self 
employed authorised representative model and a self-licensed model.  In addition, different legal 
structures may apply such as corporate authorised representatives (CARs).  The model is important 
as it has implications for which entity is providing the advice, which entity owns the ongoing fee 
arrangement and who obtains the key client consents. 
 
The financial advice sector places a strong focus upon compliance with the Privacy Act requirements.  
This typically starts with a privacy notification in the Financial Services Guide (FSG).  The licensee will 
also have a privacy policy that is often referred to in the FSG.  As part of the fact-find process, the 
client is typically asked to sign a privacy consent that sets out the purpose for the collection of client 
information and the arrangements for the use of the client’s information.  This consent, for self 
employed advisers, is often in the name of the individual adviser, however for salaried advisers and 
self-licensed advisers, the agreement is more likely to be in the name of the licensee. 
 
The outcome of this is that a transfer will have a much greater impact for individual self-employed 
advisers than it will for salaried and self-licensed businesses.  The fact that the obligations will differ 
greatly across different business models is a point of concern.  There should be a level playing field. 
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Contrary to what is suggested in the Practice Note, in the context of a self-employed authorised 
representative licensee, the privacy agreement is typically between the client and the financial 
adviser.  There is no agreement directly between the client and the licensee.  The adviser’s privacy 
agreement/consent would typically address the fact that the client information would be available to 
the licensee as required for the provision of the agreed services. 
 
These consent forms are designed in a way to ensure that the client information can be used by the 
office staff who are required to prepare the advice provided to the client and to service the needs of 
the client.  This could include paraplanning staff and client service staff.  It could also include external 
paraplanners and other service providers.  Neither the names of the internal staff or the names of 
the external entities are specifically named.  Otherwise it would be too difficult to manage the 
change of staff members or the introduction of new staff or any change in external service providers.  
This is an important consideration that should be taken into account. 
 
Some financial advisers include a broad general authority to cover the prospect of the sale or 
proposed sale of the business and the fact that the future business owners could use the client 
information for the intended purposes.  Given the specific disclosure and consent already provided, 
we believe that this should be adequate to enable the adviser to proceed with a sale.  It may be 
sensible for the new adviser to get the client to sign a new consent form at the time of the first 
appointment. 
 
4.  Client Impact 
 
It is important to appreciate that a positive client consent model will require clients to take action to 
ensure that they retain access to financial advice.  This might cause inconvenience and disruption for 
them.  For example, retired clients who are on holiday at the time that consent is being sought, may 
need to be chased and may need to find other means to respond to the requirement for the 
provision of consent.  Further, what is the impact on clients who are unwell, including in hospital at 
the time when consent is being sought?  Financial advice clients are already required to opt-in on a 
regular basis, so being forced to sign additional consent forms will seem like unnecessary red tape. 
 
5.  Feedback on Draft Practice Note 
 
We note in the disclaimer on page 1, that this document, when finalised will be intended as 
information only.  We find this rather surprising in the context of the requirements.  This suggestion 
of it being information only seems inconsistent with the rest of the document. 
 

What is a Transfer of Business? 
 
In our view the definition of a transfer of business in paragraph 4 is too broad.  There are a range of 
other arrangements with a third party that does not involve the transfer of business. 
 
We do not accept that the acquisition of an existing AFS licensee by another licensee is a transfer of 
business in the same way as the other examples.  It is only where the advisers within the acquired 
business are transferred to the acquirer that this would be considered a transfer.  This would 
typically not happen at the same time as the acquisition. 
 
It is questionable whether a change in the assigned adviser, in a salaried adviser context, should be 
classified as a transfer of business. 
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Factors to Consider when Executing a Transfer of Business 
 
We believe that the Practice Note should address the requirements when a financial adviser is 
undertaking a sale process and what information they should share with a potential acquirer.  The 
acquirer needs to undertake some level of due diligence and it does not make sense for the existing 
owner to seek client consent prior to a deliberation on a potential sale.  Thus, we think that it would 
be beneficial for the TPB to provide guidance for what is required in a due diligence context. 
 
Paragraph 7 refers to a general authority, however the nature and content of a general authority has 
not been explained. 
 

Code Obligations 
 
Paragraph 11 includes a new shareholder owner of an existing CAR as an example of a third party.  In 
our view they would only be a third party if they were an operating practitioner and that they had 
any direct relevance to the client.  If the new owner is not going to have any involvement with the 
client, then arguably they are not a relevant third party.  If their existing adviser is likely to discuss 
the client with their new shareholder for the purpose of providing agreed services, then we would 
expect that this could be covered by a general authority. 
 
With respect to paragraph 13, we question whether the appointment of a third party who will assist 
the adviser to provide the agreed services and is covered as part of a general consent, needs to be 
disclosed to the client and specific positive consent obtained.  A change of paraplanner, or review by 
a technical specialist within the firm, should not require a specific positive consent. 
 
Paragraph 14 states that “A general authority consenting to disclosure to third parties may be 
acceptable”, however then goes on to suggest that a ‘positive step’ from the client was still required.  
This seems to be inconsistent.  If the general authority was acceptable, then positive client consent 
would not be required.  To what extent has the TPB given consideration to whether the consent 
could be obtained when services are first provided by the new adviser? 
 
Paragraph 15 refers to the need to obtain consent to disclose client information to a potential 
owner.  As discussed above, we would suggest that options are available to either authorise the 
sharing of this information via a general authority or in a way that the information is de-identified.  It 
does not make good commercial sense to seek, at the time of a potential sale, client consent to share 
their information with a potential new owner.  Another measure that would need to be undertaken 
to protect clients is that the potential owner would sign a non-disclosure agreement as part of 
reviewing any client information during a due diligence process. 
 

Practical Examples Involving Transfers of Business 
 
With respect to Example 2, we do not believe that it is necessary to have a privacy agreement 
between the clients and the new licensee.  Privacy agreements and consent in a self-employed 
authorised representative model are typically between the adviser and the client, with an authority 
that includes sharing the client information with the licensee as required.  In this context, there is no 
separate agreement between the licensee and the client, and this should not be required. 
 
In terms of Example 3, we do not agree with the suggestion that William’s clients have an existing 
privacy agreement with AFS licensee A.  The privacy agreement and consent would be between 
William and his clients and it would include a general authority that enabled William to share the 
information with his licensee.  As stated above, Example 3 is becoming an increasingly common 
scenario.  What this example fails to address is: what should be done and what will happen if 
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licensee A closes down and some clients do not provide positive consent?  The clients would be 
disadvantaged if they were unable to move to the new licensee as they could not stay with licensee A 
once it had ceased to operate. 
 
Once again regarding Example 4, we disagree that Kylie’s clients have a privacy agreement with 
licensee A.  The agreement will be between the adviser and her clients, with a general authority to 
enable the sharing of information with the licensee.  There is an important difference. 
 
We note the comment in the footnote on page 9, that the OAIC’s guidance relates to the scenario of 
a change of licensee only.  It is our view that this is the only example that applies to financial advice 
practice, and that the assumption that it has broader application is reasonable. 
 
Example 5 sets out the situation where the privacy agreement is between the CAR and the clients, 
and thus asserts that on this basis, there is no need to obtain a new client consent in the context of 
the sale of the business.  We believe that it is reasonable to have the privacy agreement between the 
CAR and the client, however we note with interest the significantly different outcome in this case. 
 
It is also important to point out with respect to Example 5, that a change of shareholder may have no 
impact on the operations of the business, particularly where the shareholder is not actively involved 
in the business. 
 
In terms of Example 6, we express the concern that there is a lack of specificity between the different 
roles of the shareholder as an owner and as a practicing adviser within the business.  A change of 
shareholder is not the important issue here.  It is the change of the financial adviser who will be 
servicing the clients that really matters.  A shareholder who is not practicing within the business, 
does not need to see client confidential information and therefore should not be a consideration in 
this situation. 
 
With respect to Example 7, we are concerned that this is actually consolidating two steps into the 
one and assuming that it happens at the same time.  The two steps are the acquisition of licensee B 
by licensee A and then secondly the transfer of financial advisers from licensee B to licensee A.  The 
first step in the acquisition of licensee B by licensee A should not require any client consent.  The 
disclosure to clients and option for consent should only need to happen when the advisers are being 
transferred to licensee A, and this would be unlikely to happen until some time after the acquisition. 
 
We assume that Example 8 relates to both employees of licensees and CARs, however this is not 
explicitly stated. 
 

Consequences 
 
Paragraph 23 states that “the TPB will take a pragmatic approach to ensure that tax (financial) 
advisers have adequate time to modify their business practices”, however it is not quite clear what 
this means.  The transfer of licensee or the sale of a business are more one-off exercises and as such 
they are less a matter of business practices.  Greater clarity is required with respect to this 
suggestion of a pragmatic approach. 
 
We note that paragraph 24 makes it clear that the TPB expects this process to be followed, which 
seems inconsistent with page 1 and the suggestion that this is provided as information only. 
 
We are also very conscious that there is no transition arrangement or consideration of the 
consequences of this change.  Any change of this scale needs to be subject to due consideration of 
the risks, costs and consequences and should only occur after an appropriate transition period. 
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6. Concluding Remarks 
 
We have set out above that we believe this change is a very significant change to the procedures 
currently followed in the financial advice sector and that this will have very broad consequences.  We 
do not believe that this approach is necessary, and that the client benefit will be minimal at most.  In 
fact, we are concerned that this will cause a great deal of confusion, anxiety and disruption for 
clients.  We strongly encourage the TPB to reconsider this proposal. 
 
The AFA welcomes further consultation with the TPB should clarification of anything in this 
submission be required.  We can be contacted on 02 9267 4003. 
 
Yours sincerely,  

 

 
Philip Kewin 
Chief Executive Officer 
Association of Financial Advisers Ltd 


