
 

 

 

 

 
 
 
7 June 2019 
 
Mr Ian Klug 
Chair 
Tax Practitioners Board 
GPO Box 1620  
SYDNEY NSW 2001  
  
By email: tpbsubmissions@tpb.gov.au   
 
Dear Mr Pegg 
 

AFA Submission – TPB Practice Note D40/2019 Letters of Engagement 
 
The Association of Financial Advisers Limited (AFA) has served the financial advice industry for over 
70 years.  Our objective is to achieve Great Advice for More Australians and we do this through:  
 

• advocating for appropriate policy settings for financial advice  

• enforcing a Code of Ethical Conduct  

• investing in consumer-based research  

• developing professional development pathways for financial advisers  

• connecting key stakeholders within the financial advice community  

• educating consumers around the importance of financial advice  
 

The Board of the AFA is elected by the Membership and all Directors are currently practicing financial 
advisers.  This ensures that the policy positions taken by the AFA are framed with practical, workable 
outcomes in mind, but are also aligned to achieving our vision of having the quality of relationships 
shared between advisers and their clients understood and valued throughout society.  This will play a 
vital role in helping Australians reach their potential through building, managing and protecting their 
wealth.  
 
1.  Introduction 
 
The financial advice profession is already required to provide extensive initial and ongoing 
disclosures to clients.  This includes the provision of a Financial Services Guide, Client Privacy Consent 
declarations, Advice Documents (Statements of Advice or Records of Advice), Renewal Notices and 
Fee Disclosure Statements.  Financial advice disclosure and client consent requirements are 
extensive and the addition of further obligations is likely to deliver limited additional benefit, whilst 
also driving up the costs of providing financial advice. 
 
In our view, the requirement for tax (financial) advisers to provide an extensive engagement letter, 
including doing so on an annual basis for ongoing clients, is excessive and unnecessary.  We do not 
believe that this will serve any beneficial purpose for clients who will be inconvenienced as a result. 
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This proposal has been put forward at the same time as a large number of financial advisers are 
reconsidering their intention to remain in the financial advice profession.  The key drivers of an 
expected exodus of financial advisers are the new education standards and the likely impacts from 
the Banking Royal Commission.  The Royal Commission has recommended that clients be required to 
provide specific authority for the continuation of fees on an annual basis (Recommendation 2.1).  
The new FASEA Code of Ethics also refers to additional requirements to obtain client consent for 
services being provided and ongoing remuneration.  The net impact of all these changes is to 
substantially increase the cost of providing financial advice, which will have a much greater impact 
upon average Australians seeking financial advice, where it may no longer be accessible or 
affordable.   
 
This proposal from the TPB, along with the Transfer of Business proposal, is likely to have a further 
negative impact upon the viability of the financial advice sector. 
 
On the grounds of the existing disclosures already provided, and the anticipated further changes to 
flow from the Royal Commission with respect to client renewal arrangements, we recommend that 
this TPB engagement letter proposal does not apply to financial advisers, and certainly not for the 
next two years whilst other regulatory issues are finalised. 
 
We have set out below the basis for our concerns and recommendations for an alternative approach.   
 
2.  Summary of Concerns 
 
Some of our key concerns are as follows: 

• This is a major change of process that will impact many tax practitioners and will require 
sensible transition arrangements.  This is particularly the case with respect to the 
requirement regarding ongoing fee arrangements.  No transition arrangements have been 
set out. 

• Tax (financial) advisers, already have disclosure obligations that address many of the Letter 
of Engagement requirements, however there is no specificity in terms of how this would 
apply to tax (financial) advisers. 

• There is no specific statement with respect to the requirement for the provision of the Letter 
of Engagement to clients and whether they need to sign the Letter of Engagement. 

• The extensive requirements for the Letter of Engagement in paragraph 15 seem to be 
inconsistent with the objectives as set out in paragraph 6. 

• There is no provision for situations where a Letter of Engagement may not be possible, such 
as time critical advice. 

• With financial advice, often a Letter of Engagement would need to be provided before the 
full scope of the work is clearly identified.  It is only after the completion of the fact-find and 
the consideration of the strategy, that all the requirements would be finalised.  Thus, for 
much of the detail that might be covered in a Letter of Engagement, this is more 
appropriately set out in the Statement of Advice. 

• A number of the requirements relate to the provision of tax return services, which do not 
apply in the case of tax (financial) advisers. 

• There is no explanation as to whether the disclosure requirements for a Letter of 
Engagement can be completed in multiple documents, or whether they are required to be in 
a single document. 

 
3.  Background 
 
Recommendation 2.1 from the Banking Royal Commission on Annual Renewal and Payment is 
directly relevant to the proposal that requires tax (financial) advisers to prepare engagement letters, 
particularly with respect to the proposal for an annual engagement letter for ongoing arrangements.  
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The Government have indicated agreement with this Royal Commission recommendation, although 
they are yet to set out their detailed response or to propose an implementation timeframe.  
Recommendation 2.1 is set out below: 
 

The law should be amended to provide that ongoing fee arrangements (whenever made):  
• must be renewed annually by the client;  
• must record in writing each year the services that the client will be entitled to receive 

and the total of the fees that are to be charged; and 
• may neither permit nor require payment of fees from any account held for or on 

behalf of the client except on the client’s express written authority to the entity that 
conducts that account given at, or immediately after, the latest renewal of the 
ongoing fee arrangement. 

 
It is our view that this would in effect put in place an annual engagement process and that, rather 
than duplicate what the Corporations Act may require, that the TPB should wait for the resolution of 
the Government’s response to the Royal Commission before implementing this requirement for 
engagement letters with respect to financial advisers. 
 
More broadly, the financial advice sector is currently facing substantial change and business 
pressures, including the following: 
 

• Institutional divestment and closure of financial advice licensees, forcing impacted financial 
advice practices to find alternative licensees.   

• Financial advisers are all required to pass an exam by 1 January 2021 and to achieve degree 
equivalent status by 1 January 2024.  As a result, we expect to see a sizeable exodus of 
financial advisers, particularly of more experienced financial advisers.  These advisers will be 
selling their practices in a depressed market. 

• The Banking Royal Commission has recommended a number of very significant reforms to 
the financial advice sector, including a ban on grandfathered commissions from 1 January 
2021 and the introduction of an annual opt-in framework.   

• The Life Insurance Framework, that was legislated in 2017, introduced caps on the upfront 
income for life insurance advice, with a further reduction scheduled for 1 January 2020.   

• Substantial pressure on business costs, including those related to compliance and education, 
at the same time as a reduction in business revenues. 

 
The financial advice community is subject to very high levels of anxiety at the present, as a result of 
an unprecedented wave of reforms and this is having a very real impact and toll on the financial 
adviser profession.  Further reforms, where there is limited benefit to clients, that may be addressed 
by other reforms, require deeper consideration. 
 
4.  Client Impact 
 
It is important to appreciate that the issue of annual engagement letters, particularly where clients 
are expected to sign them, will require clients to take action to ensure that they retain access to 
financial advice.  This might cause inconvenience and disruption for them.  For example, retired 
clients who are on holiday at the time that the engagement letter is being issued or clients who are 
unwell, including in hospital at the time, will not want to engage in reviewing a new engagement 
letter when nothing has changed.  Financial advice clients are already required to opt-in on a regular 
basis, so being forced to sign an annual engagement letter will seem like unnecessary red tape. 
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5.  Feedback on the Draft Practice Note 
 
We note in the Disclaimer on page 1 that this document, when finalised, will be intended as 
information only.  We find this rather surprising in the context of the strongly suggested requirement 
later in the document.  This suggestion of it being information only seems inconsistent with the rest 
of the document, which might indicate that a Practice Note is not the most appropriate form of 
guidance. 
 

What is an Engagement Letter and what can it Cover? 
 
Paragraph 5 refers to some of the documents that are required of financial advisers, however it 
leaves out privacy consent forms, Renewal (Opt-in) Notices and Fee Disclosure Statements, each of 
which address some of the apparent requirements for a Letter of Engagement.  Paragraph 5 includes 
the statement that “For tax (financial) advisers, this may be achieved in conjunction with the 
disclosure requirements contained in the Corporations Act 2001”, however there is a lack of 
explanation as to what this actually means.  Does it suggest that much of these requirements do not 
apply to financial advisers, or they can be done in a different way?  To what extent can this 
requirement be addressed across multiple documents? 
 
Paragraph 6 refers to the engagement letter being the starting point, however in a financial advice 
context, the first document provided to the client is typically the Financial Services Guide.  Paragraph 
6 includes five bullet points with respect to the contents of the engagement letter, however this is 
less demanding than the 19 major bullet points listed in Paragraph 15.  We would also make the 
point that the items listed in paragraph 6 are already addressed in Financial Services Guides and 
Statements of Advice. 
 

Are Engagement Letters Required by the TASA? 
 
Paragraph 7 states that engagement letters are not an explicit requirement of the TASA or the Code 
of Professional Conduct, however the TPB will take it into account in the potential assessment of 
conduct.  Nonetheless, this paragraph strongly encourages tax practitioners to have written 
agreements with clients.  We would argue that Statements of Advice are exactly that; written 
agreements between the adviser and their client. 
 
Paragraph 9 refers to taxation rights and obligations, however this is predominantly relevant to the 
completion of tax returns, which financial advisers do not do.  There should be a specific statement 
that this does not apply to financial advisers. 
 
Paragraph 10 refers to other legal and professional standards and regulator requirements where 
letters of engagement may be necessary, including a reference to standards and requirements of 
ASIC in relation to tax (financial) advisers, however there is no specific reference to which standards 
this relates to.  We do not believe that there are requirements in the Corporations Act that 
specifically require letters of engagement, although there are specific requirements for Financial 
Services Guides, Statements of Advice, Renewal Notices and Fee Disclosure Statements.  This should 
be clarified. 
 
Paragraph 11 lists eight Code items where it is suggested that engagement letters may assist the tax 
practitioner in complying with the Code.  Paragraphs 12 and 13 then go on to suggest that the 
completion of an engagement letter does not confirm that the tax practitioner has complied.  
Paragraphs 12 and 13 seem to be inconsistent with paragraph 11.  In our view, engagement letters 
have relatively little direct connection to the eight Code items listed in paragraph 11. 
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What Should an Engagement Letter Contain? 
 
In our view, the suggested requirements of an engagement letter, as set out in paragraph 15, are 
excessive.  From a financial advice perspective, most of these requirements will be addressed by 
Financial Service Guides or Statements of Advice.  Also importantly, many of these requirements may 
not be known until after the financial adviser has worked through the full financial advice process. 
We also point out that some of these requirements do not apply to financial advisers. 
 
The last bullet point on page 6 refers to clients providing consent, however it is noticeable that there 
is no discussion on whether engagement letters need to be signed by clients, or whether 
engagement letters can be accepted by clients by the means of a return email or a text message.  
What requirements exist in terms of what records of client consent need to be maintained? 
 
In terms of the requirement to provide separate engagement letters to each client where multiple 
clients exist, we offer the following feedback: 

• We cannot see the justification for a separate engagement letter for a husband and wife.  
Often advice is provided to the couple, not to them as two separate individuals.  Where the 
Statement of Advice is provided to the couple, we can see no reason why they should need 
to get separate engagement letters.  This will add complexity, including with respect to which 
services apply to each and what fees are being paid by each. 

• Where advice is being provided to a partnership, neither can we see any reason why there 
should be separate engagement letters for the partnership and each individual partner.  For 
a large partnership this would be excessively onerous. 

• When providing advice to a company, it should not be necessary to have a separate 
engagement letter for the company, shareholders and the directors.  The tax practitioner 
should be able to provide an engagement letter to the company and the management and 
directors can then decide who it is appropriate to share it with. 

 

Recurring or Ongoing Engagements 
 
In our view the section on recurring or ongoing client engagements (paragraph 17) should come 
before the section on the contents of an engagement letter.  Tax practitioners who operate ongoing 
arrangements should understand the expectation that the engagement letter needs to be provided 
on an annual basis before reading through the extensive list of expected inclusions in the 
engagement letter (as set out in paragraph 15).   
 
We can see no reason why much of this information should need to be provided to clients on an 
annual basis.  Much of this information does not get updated on a regular basis and information on 
services to be provided and fees payable will be included in the Renewal (Opt-in) Notice that is 
currently required to be provided to post 1 July 2013 adviser service fee clients, however is likely to 
be extended to other clients as part of the implementation of Recommendation 2.1 of the Banking 
Royal Commission final report. 
 
It is our expectation that a significant amount of work is involved in the preparation and obtaining of 
client consent for an engagement letter on an annual basis, and in the absence of a material benefit 
for clients arising from this, we do not see any justification for it.  The cost of preparing an annual 
engagement letter is an additional new cost and would need to be passed on to clients.  Given that 
this would presumably apply to existing business (although not specifically stated), any change of this 
nature should include a sensible transition arrangement.   
 
Our feedback on the bullet points under paragraph 17 are as follows: 
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• Whether there is reason to believe that the client has misunderstood the terms and scope of 
the engagement does not automatically suggest that the best solution is to issue a new 
engagement letter.  It may simply require an explanation or a letter to clarify.  On what basis 
would a tax practitioner form the view that there are reasons to believe that the client has 
not understood? 

• Where there are changes to the terms or scope of the engagement, we question whether 
this should require an entirely new complete engagement letter (as set out in paragraph 15) 
or whether this could be resolved by a stand-alone letter. 

• In terms of a change of management or ownership, we would suggest that whether a new 
engagement letter is required will depend upon the requirements of the new 
management/owner.  This should not automatically require a new engagement letter. 

• A change in the nature or size of the client’s business is rather unclear, however we would 
argue that once again this would be something for the client to decide whether they need a 
new engagement letter. 

• It is not necessarily obvious that a change in applicable laws or regulations should 
automatically result in the need for a new engagement letter.  While such changes may be 
applicable to the client’s business, this does not automatically suggest that it is relevant to 
the engagement letter. 

• A change in any third party recipient of client information, could be addressed by a new 
client privacy consent, rather than a new engagement letter. 

 
With all of these factors discussed in paragraph 17, the key consideration needs to be whether there 
is value for the client in obtaining a new engagement letter and whether they are prepared to pay for 
it.  In many of these cases we think that this is questionable. 
 
6.  Concluding Remarks 
 
Financial advisers are already subject to extensive disclosure requirements and are facing further 
substantial reforms that will heavily impact upon client disclosure and consent arrangements as a 
result of the Banking Royal Commission.  We therefore recommend that these additional 
engagement letter obligations do not apply to financial advisers, and certainly not at this point in 
time.  We further recommend that the TPB review what is intended to be included in an engagement 
letter, as what has been proposed appears excessive, and much of this would be included or 
duplicated in other existing advice documents.  This proposal will have a big impact upon the cost of 
servicing clients, which would need to be passed on to them.  We believe it is difficult to justify this. 
 
The AFA welcomes further consultation with the TPB should clarification of anything in this 
submission be required.  We can be contacted on 02 9267 4003. 
 
Yours sincerely,  

 

 
Philip Kewin 
Chief Executive Officer 
Association of Financial Advisers Ltd 


