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26 October 2018 
 
The Solicitor Assisting the Commission 
Level 34, 600 Bourke Street 
Melbourne, Vic, 3000 
 
By on-line submission:  
 
Dear Commissioner, 
 

AFA Response to the Interim Report: Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry 

 
We refer to the Interim Report by the Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry. 
 
The Royal Commission, consistent with the terms of reference (Letters Patent) has focused upon 
misconduct and conduct below community expectations.  It has not focused upon good conduct or the 
good outcomes that the vast majority of participants are experiencing.  The downside of this is that 
the Australian public have only got a negative perspective on financial advice and the broader financial 
services industry. 
 
The Association of Financial Advisers (AFA) acknowledges the important issues raised through these 
Royal Commission hearings and addressed in the Interim Report.  We support the broad message that 
this is more to do with the application of the law and the enforcement of the law rather than 
inadequacies in the law.  We believe that the Royal Commission has identified culture as a core issue 
and this rightly needs to be a primary focus in the response.  Culture is a complex issue and it has many 
influencing factors.  We note the focus upon conflicts of interest and remuneration.  These are 
important issues and some changes may be required.  We do not accept the apparent proposition that 
conflicts cannot be managed and must be avoided.  We will discuss this further below.  We accept the 
point made in the Interim Report, that when things go wrong, then often the cause is greed.  The 
existence of greed is prevalent in many fields; it plays out in many different ways however it is typically 
difficult to avoid.  What is important is that the right culture and effective controls and risk 
management systems ensure that it is kept in check. 
 
The majority of financial advisers create positive outcomes for many clients on an ongoing basis as 
part of what they do.  We are concerned that the perception of financial advice as a profession and as 
a valuable professional service has been further damaged by the ongoing negative media coverage. 
 

Value of Financial Advice 
 
We remain concerned that there is a lack of appreciation of the value of financial advice to individuals, 
families, businesses and the broader community.  We sought to address this lack of awareness in our 
7 May 2018 submission in response to the Round 2 Questions and our 21 September 2018 response 
to the Superannuation Round questions.  We remain concerned that the Royal Commission does not 
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fully appreciate this value and is focused upon the product element of what financial advisers do.  
Financial Advisers do a lot more than just recommend financial products.  Their influence is much 
greater than ensuring that clients are in the right investments.  Financial advice starts with having a 
comprehensive understanding of a client.  This reflects a level of understanding of their clients that 
exceeds all other professional relationships and often they know more than members of the client’s 
own family.  Financial advice is primarily about making sure that clients have the right strategies to 
achieve the best outcomes in life.  Some of the primary benefits are that advised clients pay less tax, 
have less bad (high interest) debt and have their money working harder for them. 
 
The AFA have recently commissioned CoreData to undertake research on the value of financial advice.  
The research highlighted that these benefits can include more income in retirement, lower interest 
bills, lower tax bills and demonstrably enhanced net wealth at key milestones, and in the face of 
unexpected life events.  The research identified benefits in three areas: 

• Financial benefits, as discussed above, 

• Emotional benefits, and 

• Behavioural benefits. 
 
In terms of emotional benefits this research indicates clear and significant emotional benefits 
emerging from the advice experience.  A major element of the advice value proposition relates to 
peace of mind and greater confidence in managing finances.  82.7% of clients who’ve received advice 
say they are very well or reasonably well prepared for retirement, compared to just 33.0% of non-
advised clients.  79.4% of participants in the research stated that an advice relationship contributes to 
greater peace of mind.  And with that peace of mind comes clarity, and an ability to better manage 
finances.  There is a direct link between financial advice and happiness.  Advised clients are better 
positioned to respond to the numerous financial stresses facing all Australians.  The research shows 
that 23.5% of advised clients worry about money at least weekly compared to 47.2% of unadvised 
clients.  
 
In a behavioural sense the message is that advice addresses longer-term, structural habits. Financial 
advice trains better behaviour and advised clients report being more in control of their finances than 
unadvised individuals.  The value of advice is reflected in how it changes people’s habits. Advised 
individuals save more and are better prepared to deal with life’s unexpected events.  Equally, one 
other important benefit of a financial advice relationship is that clients are much less likely to make 
really poor decisions that often set back so many people.  When faced with important decisions in life, 
they have someone to talk to who will guide them through that decision, the different options and the 
consequences. 
 
Often a relationship with a financial adviser has a direct influence on changing client behaviours.  
Better budgeting, cashflow management and savings habits do not come easily and it is important to 
have someone who will hold you accountable to your plan.  Increased savings enables additional 
contributions to super, which enables better retirement outcomes.  The benefits of financial advice 
are not a one-off outcome, it is an ongoing focus and state of mind. 
 
A financial advice arrangement is very much more than just receiving a financial plan that is tailored 
to the client’s specific circumstances.  Often a financial advice relationship is a longer-term 
arrangement.  In some cases, it may extend from one generation to the next.  One critical part of a 
financial advice relationship is financial literacy/education and assisting the clients to have a better 
understanding of the decisions that they are making.  Financial advisers are becoming financial 
coaches. 
 
Some of the benefits of an ongoing financial advice service arrangement include: 

• Tracking progress against client goals (e.g. purchasing homes, preparing for having a family, 
saving for school fees, planning for major family events and holidays, paying down mortgages, 
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progress to retirement goals) and holding clients accountable for the achievement of those 
goals. 

• Adjusting a current financial plan in line with altered goals and lifestyle changes (e.g. modifying 
super contributions due to Government changes to the maximum contribution caps, utilising 
cash surpluses to contribute more to super or pay more off a home loan or the converse, 
changing life insurance arrangements as client needs change (e.g. reducing cover once a 
mortgage is paid off)). 

• Reviewing and adjusting the client’s risk profile to ensure the current asset allocation of the 
investments are appropriate to the client’s needs and objectives. 

• Review of investment asset allocation and performance, including to bring the actual asset 
allocation back in line with the target asset allocation and the strategy. 

• Review and update of beneficiary nominations and ownership structures of assets to ensure a 
client’s estate intentions are adhered to in an appropriate way. 

• Identifying other issues such as the need to review wills, powers of attorney, the need for tax 
planning or helping clients with elderly parents with respect to strategies for Aged Care. 

• Ensuring that insurance arrangements continue to reflect client needs and changes in personal 
circumstances. 

• Counselling and coaching through life’s journey including marriage breakdowns, births, 
deaths, retirement and other significant events. 

• Ongoing service ensures clients understand the discipline of maintaining, reviewing and 
sticking to a plan in much the same way as a coach.  Financial advisers help to hold clients 
accountable to their plans. 

 
A regular review is an ideal chance to reinforce the importance of the client’s financial strategy and to 
motivate clients to continue to stay on course, while also providing continuing education in order to 
help them make more informed financial decisions.  Building the client’s financial knowledge is a very 
important role for financial advisers.  This includes awareness of changes in legislation and tax laws 
that might impact their financial position.  This can be facilitated by the adviser through meetings, 
telephone/video conversations, invitations to seminars, tailored reading and access to other 
educational materials. 
 

The Cost and Complexity of Delivering Financial Advice 
 
One obvious problem confronting the financial advice sector is the cost of providing financial advice 
which ultimately impacts the average persons’ ability to afford financial advice.  The typical cost of 
providing a simple Statement of Advice is in the vicinity of $2,500.  There have been a range of factors 
in recent years in addition to further impacts as a result of the upcoming implementation of previous 
legislation that is contributing to an increase in the cost of providing financial advice.  This has included 
the introduction of the ASIC funding levy, the new education standards, the establishment of FASEA 
and AFCA and increased record keeping obligations.  Another key factor is the ongoing pressure on the 
cost of Professional Indemnity Insurance, where there are clear signs of further increases and a 
reduction in availability.  
 
The Royal Commission has already identified the issue of the willingness of consumers to pay for 
financial advice in Background Paper 8: Key Reforms in the regulation of financial advice, which was 
prepared by Treasury (published on 13 April 2018).  The cost of the provision of financial advice is a 
very important consideration at present, with a lot of cost increases flowing through as a result of 
recent regulatory reforms.  We also draw your attention to the statement made by ASIC in paragraph 
58 of their 9 May 2018 submission to the Royal Commission, where they suggested that professional 
services are not generally available to the Australian public without some form of Government subsidy.  
The direct implication of cost increases is that financial advice may be taken out of the reach of average 
Australians.  We therefore seek to articulate the importance of reforms focusing on cost effective 
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solutions and the avoidance of unnecessary duplication or restraints on the provision of financial 
advice.  We would like the Royal Commission to go further and consider reforms that will reduce the 
cost of providing financial advice and make it more accessible. 
 
One key contributing factor is the complexity and length of Statements of Advice (SoA).  Often it is the 
licensee that dictates the content of the SoA, however it is not uncommon for them to be at least 40 
pages long and often a lot longer.  The complexity of the Statement of Advice is a significant driver of 
costs for financial advisers and advice practices.  Furthermore, it also makes it much more challenging 
for consumers to understand the key messages.  In 2017 ASIC released an example SoA for life 
insurance advice which amounted to a minimum of 23 pages.  One of the stated goals of the Life 
Insurance Framework process was to simplify the SoA.  In our view this was essential to offset the 
reduction in remuneration that would flow from the provision of life insurance advice.  However, the 
feedback from the advice sector is that the ASIC example SoA has in fact increased the amount of work 
required to prepare a Risk (Life Insurance) SoA. 
 
One way to reduce the cost of providing financial advice is to reduce the complexity of providing 
financial advice where only strategic advice and no specific product recommendations are being made.  
One of the fundamental complications in the delivery of simplified strategic advice is the definition of 
financial product advice.  Section 766B of the Corporations Act, as set out below, defines financial 
product advice as a recommendation intended to influence a person to make a decision in relation to 
a particular financial product or ‘class of financial product’.  The complication with this is that even 
simple advice, for example recommending a client to make salary sacrifice contributions to 
superannuation, is considered financial product advice even when there is no recommendation with 
respect to the specific product to make the contributions to.  Where there is consideration of one or 
more of the client’s objectives, financial situation or needs, then it is considered personal advice and 
an SoA is required. 
 
CORPORATIONS ACT 2001 - SECT 766B 
 
Meaning of financial product advice 

(1)  For the purposes of this Chapter, financial product advice means a recommendation or a 
statement of opinion, or a report of either of those things, that: 

(a)  is intended to influence a person or persons in making a decision in relation to a 
particular financial product or class of financial products, or an interest in a particular 
financial product or class of financial products; or 
(b)  could reasonably be regarded as being intended to have such an influence. 

… 
(3)  For the purposes of this Chapter, personal advice is financial product advice that is given 
or directed to a person (including by electronic means) in circumstances where: 

(a)  the provider of the advice has considered one or more of the person's objectives, 
financial situation and needs (otherwise than for the purposes of compliance with the 
Anti-Money Laundering and Counter-Terrorism Financing Act 2006 or with 
regulations, or AML/CTF Rules, under that Act); or 
(b)  a reasonable person might expect the provider to have considered one or more of 
those matters. 

 
It is our view that if the reference to ‘class of product’ was removed from Section 766B, then it would 
be possible to deliver lower cost strategic advice.  This would be beneficial as clients would be better 
able to choose to get strategic advice at a lower cost when first commencing a financial advice 
relationship.  We also believe that it is beneficial to more clearly separate the step of getting strategic 
advice from the step of getting financial product advice. 
 
We ask the Royal Commission to give consideration to this proposal and to otherwise consider the 
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issue of the cost of providing financial advice. 
 

The AFA Disciplinary Process 
 
Page 151 of the Interim Report notes that the AFA has undertaken only two disciplinary matters since 
2013.  We would like to clarify this point.  The AFA has the ability for the AFA Board (or delegated 
committee) to consider certain matters under Clause 49 of the AFA By-Laws where particular criteria 
apply such as where the member has been convicted of an offence, been disqualified from managing 
a corporation, banned as a financial adviser, or expelled from another professional association.  In 
these cases, a disciplinary panel is not required and the AFA Board can apply a disciplinary outcome.  
Since 2013, the AFA Board has now disciplined seven further members under this power, including 
expelling 6 members.   
 
Clause 53 sets out a range of other disciplinary considerations where the Board may appoint a 
Disciplinary Committee to consider the matter and make a determination.  In our witness statement 
we responded to the questions about disciplinary committees consistent with the application as 
addressed in Clause 53 of the AFA By-Laws.  The different approaches to disciplinary matters, as 
discussed above was explained in response to question 13 in the AFA Witness statement.  We 
responded to question 15 in the Witness Statement in terms of Disciplinary Committees under Clause 
53 of the AFA By-Laws. 
 
It is therefore incorrect to state that the AFA has undertaken only two disciplinary matters since 2013.  
The actual number is now nine, not two. 
 
We nonetheless accept that only a very limited number of matters have been brought to the attention 
of the AFA Board and more often than not we are responding to matters that are brought to our 
attention as a result of public announcements from ASIC.  We note privacy and other factors might 
prevent the sharing of this information with professional associations, however this is an issue that 
needs to be addressed. 
 

Financial Advice Related to Deceased People 
 
We made reference to this issue in our response to the Superannuation Round.  We have now 
become aware that product providers are recently taking action to recover fees that might have 
been paid to financial advisers subsequent to the death of a client, unless a new arrangement has 
been put in place with the legal personal representative.  As previously stated, this is an important 
issue and we need to ensure that we get it right, to ensure that the beneficiaries of deceased people 
obtain the financial advice support that they require.  We fully appreciate how bad it sounds to 
charge a dead person and how easy it is for this to become a media story.  We must also make it 
particularly clear that we do not support the ongoing payment of fees to advisers where no services 
are being provided, particular after the death of a client.  The practical reality of the death of a client 
is however somewhat different, where often the family and the legal personal representative need a 
lot of assistance from the financial adviser.  We would like to explore this issue. 
 
Financial advisers have not operated in the past on the basis that the first thing that they did after 
the death of a client was to put in place a new arrangement with the family or legal personal 
representative of the client.  Financial advisers firstly respond to the needs of the client and work 
hard to assist the family and other appointed representatives to prepare for the administration and 
finalisation of the account and the estate.  In our view it would be particularly insensitive to prioritise 
the negotiation of a new arrangement at that time.  It appears that product providers will now 
require that agreement in order to continue the payment of fees beyond the date of death.  The 
outcome of this new focus from financial advisers is that they will now be forced to either broach this 
subject from the start, or agree to provide services at no charge until a new agreement is in place.  In 
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some cases, there could be multiple beneficiaries and legal personal representatives that they need 
to agree separate new arrangements with. 
 
What eventuates after the death of a client will depend upon what products are held and what 
arrangements are in place.  Often a client may hold more than one product, each of which could 
have different benefit payment arrangements.  Some relevant points on this: 

• Superannuation accounts, through the utilisation of binding death benefit nominations allow 
for the payment of benefits to one or more dependents.  Otherwise, where the estate or 
legal personal representative is nominated as the beneficiary then the benefit may be paid to 
the estate of the client.  This will not occur until after probate has been obtained.  Where 
there is no nominated beneficiary, or the nominated beneficiary is invalid, then the trustees 
of the fund will need to make a decision where they will typically seek the input of family 
members and other people in close personal relationships. 

• Life policies, including life investment products, such as insurance bonds will typically enable 
the nomination of a beneficiary. 

• With investment products, the benefits will be paid to the estate after probate is obtained. 
 
The timeframes under which each of the matters discussed above is resolved will vary.  A benefit 
under a superannuation account, where there is a valid binding death benefit nomination, will 
typically occur in a short timeframe.  Where probate is required, the timeframe may be extended. 
 
Importantly, the financial adviser will likely play an important role in assisting the executor in the 
initial determination of the estate.  Financial advisers also play a particularly important role in 
determining where the proceeds from the death of the client should be paid.  This advice may be 
particularly important in ensuring the long-term best outcome for the beneficiary, including taking 
into account all the tax considerations. 
 
We do not believe that the coverage of this issue has driven the best outcome for the deceased 
client or for their family and beneficiaries.  We would like to propose the following: 

• Financial advice fees should be allowed to continue for a month beyond notification of the 
death of a client in order to enable the adviser to communicate with the family and legal 
personal representative, during which time they can continue to provide support. 

• Financial advisers should be allowed to write to the legal personal representative and/or 
family to give them the chance to either continue to receive services and support from the 
adviser or to negotiate a new services and fee arrangement or to turn the fees off. 

• Financial advisers should be required to continue to make this offer to the legal personal 
representative on a six-monthly basis giving them the option to continue to receive services 
and pay the fees or to cease the arrangement and terminate the fees. 

 
It is totally incorrect to assume that financial advisers cease to provide services as a result of the death 
of a client.  Financial advisers need to undertake a lot of work to assist the family or the executor, as 
the representative of the estate, in the arrangement of payments (including the most appropriate 
investment) and administration of the estate.  It is often the case that the financial adviser has the best 
visibility of the client’s full circumstances through their provision of financial advice and involvement 
in the estate planning preparations and has a strong appreciation of the client’s intentions after their 
death.  The financial adviser may be required to assist with the submission of life insurance claims and 
benefit claims for superannuation.  It is also the case that the financial adviser might work alongside 
the solicitor and the executor in the exercise of obtaining probate and the ongoing administration of 
the estate.  Often the client’s assets will remain invested (possibly through a testamentary trust) and 
as a result, oversight of these investments remains important.  The need for financial advice and 
support continues after the death of a client.  In some specific cases, there may be an extended period 
of estate administration or the continuation of services to a testamentary trust.   
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It is very clear how the financial services industry has responded to this issue under the spotlight of a 
Royal Commission.  We fully agree that the interests of the family, estate and beneficiaries need to be 
protected, however we believe that this matter requires deeper consideration to ensure that these 
important services can continue where required.  As stated above, the need for services and advice 
often increases.  In some complex matters, such as blended families and beneficiaries who require 
additional protection, the work can be substantial and getting paid could be challenging.  It is not 
unreasonable to expect that the financial adviser will continue to be paid during this period, just as a 
solicitor or accountant would be. 
 

Clarification on Statements Made in the Interim Report 
 
The AFA is concerned that some of the statements made in the Interim Report, particularly with 
respect to conflicts of interest and remuneration were not accurate and did not genuinely take into 
consideration historical factors and the complexity of the industry.  In the appendix to this report, we 
have set out a series of comments as clarification to statements in the Interim Report.  We have also 
drawn upon this in some detail in our responses below. 
 

Responding to the Questions Raised by the Royal Commission 
 
Many of the questions raised by the Commission are deep and potentially have significant implications 
for the financial services industry, the financial advice sector and the broader Australian community.  
We are open to sensible reforms that address identified issues, that are adequately consulted on and 
are carefully considered in order to avoid unintended negative consequences.  Important decisions 
should not be made on the basis of media stories or uninformed commentary.  It is important to ensure 
that regulatory change does not restrict competition and innovation, which both contribute to the 
longer-term benefit of consumers, or to increase the cost of providing financial advice. 
 
We have limited our responses to the issues most directly related to financial advice. 
 

Question 1 - How does a financial adviser’s employer encourage provision of sound advice 
(including, where appropriate, telling the client to do nothing)? 
 
The consideration of the role of employers in this regard applies in terms of both licensees for salaried 
financial advice channels and also employers of salaried advisers in self-employed businesses.  Some 
of the key factors that we consider appropriate in this employer model are: 

• Having the right culture that prioritises the best interests of clients. 

• Strong corporate governance structures and a clear ‘tone from the top’ message about doing 
the right thing. 

• Having clear rules that set out the requirements for the provision of quality financial advice. 

• Effective induction programs that clearly explain what is required and where to go for 
guidance. 

• Access to appropriate resources and skills to promote quality advice. 

• A remuneration model that prioritises the provision of quality financial advice and high levels 
of customer service. 

• The avoidance of performance measures or other influences that focus upon product sales. 

• Recognition models, including awards that focus upon the delivery of quality advice and 
promoting good client outcomes. 

• Robust risk management systems that identify issues quickly. 

• A vigorous consequence management framework that provides clear expectations for 
advisers. 
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Good quality advice will be the outcome where the culture, framework, systems and people are 
aligned and supportive.  Telling the client to do nothing in the right circumstances is always a 
necessary part of the outcomes and does not require any other measures above and beyond what 
has been set out above, including the right remuneration model. 
 

Question 2 - How do advice licensees encourage advisers aligned with the licensee to 
provide sound advice (including, where appropriate, telling the client to do nothing)? 
 
The requirements for good quality advice in an aligned self-employed adviser model are very similar 
to those set out above in Question 1.  Some of the key factors that we consider appropriate in the self-
employed adviser space are: 

• Having the right culture that prioritises the best interests of clients. 

• Strong corporate governance structures and a clear ‘tone from the top’ message about doing 
the right thing. 

• Having clear rules that set out the requirements for the provision of quality financial advice. 

• Effective induction programs that clearly explain what is required and where to go for 
guidance. 

• Access to appropriate resources and skills to promote quality advice. 

• The avoidance of any influences that focus upon product sales. 

• Recognition models, including awards that focus upon the delivery of quality advice and 
promoting good client outcomes. 

• Robust risk management systems that identify issues quickly. 

• A vigorous consequence management framework that provides clear expectations for 
advisers. 

 
As discussed above in Question 1, good quality advice will be the outcome where the culture, 
framework, systems and people are aligned and supportive.  Telling the client to do nothing in the 
right circumstances is always a necessary part of the outcomes and does not require any other 
measures above and beyond what has been set out above.  Self-employed advisers who own their 
own practice are already motivated to build and retain long-term client relationships that are 
focussed around the right outcome for clients. 
 

Question 3 - Can conflicts of interest and duty be managed? 
 
Conflicts of interest are a factor not only throughout the financial services industry and the financial 
advice profession but also beyond into a range of other professional fields and industries.  It is simply 
unrealistic to expect that conflicts can be totally avoided, and it would be unreasonably restrictive to 
prevent them from arising.  Prohibiting them may be contrary to client best interests as it may 
unnecessarily increase costs. 
 
It is our view that it is the management of these conflicts of interest that is the most important 
consideration.  We believe that this requires a focus upon culture, risk management and remuneration. 
 
Other professions have needed to deal with conflicts of interest for years, and there has never been 
any proposal to entirely remove conflicts from medicine, law, accounting or any other profession. 
 
We can understand why it may appear that managing the adviser’s duty to the client and the existence 
of conflicts of interest may appear difficult to manage, however the majority of advisers are doing this 
in an entirely ethical way day in and day out.  A focus upon a limited number of poor cases, where the 
advisers have prioritised their own interests above those of their clients, does not mean that this is 
impossible to manage.  We can’t help but to think that it would be useful for the Royal Commission to 
have some focus upon and visibility of what good advisers do and how they manage this challenge. 



AFA Submission in Response to the Interim Report – Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry 

 9 

 
The Interim Report places an emphasis on the views of ASIC with respect to the management of 
conflicts of interest.  The Chair of ASIC provided some clarification with respect to this view in an 
answer to a question from Senator John Williams at a 30 May 2018 Senate Estimates hearing: 
 
Senator WILLIAMS: Thanks for that. Mr Shipton, on Thursday 17 May you gave a speech titled The 
Trust Deficit and Corporate Australia. The speech contained the following statement: 
“…the best way to deal with some conflicts was not to manage or disclose them, but to remove them 
altogether. This is an option that ASIC favours in relation to conflicted payments and advice. There 
can be no ambiguity in this area.” 
In terms of life insurance, Mr Shipton, there was a long process that started with ASIC Report 413 in 
2014 and ended with ASIC legislative instrument 2017/510, which introduced caps and clawbacks for 
life insurance commissions from 1 January 2018. Given your speech and the context of your 
published statement, do you no longer support your own legislative instrument on life insurance 
commission caps? If not, what has changed? 
 
Mr Shipton: Thank you for the question. To clarify, when I was talking in that speech about conflicted 
payments and advice, I was talking about financial advice. I went on to also use that as an example or 
a benchmark to show that, when talking about the broader issue of conflicts of interest, particularly 
in remuneration, eradication of conflicted payments is one option. I wouldn't go on and then 
extrapolate that our policies in relation to other areas like life insurance are a direct consequence. 
That said, it is very important in all of these areas that the industry, and companies and entities 
within that industry, are constantly looking at the remuneration structures so as to minimise or 
mitigate conflicts of interests. 
 
Senator WILLIAMS: So there's no plan for changing the process that was put in place for 
commissions for life insurance? The other commissions for advice have gone? 
 
Mr Shipton: Correct. 
 
We believe that this response provides a useful context with respect to the issue of conflicts of 
interest and whether they can be managed. 
 
We do not support any legislative intervention to seek to entirely remove any exposure to conflicts of 
interest.  It is our view that the FoFA reforms have adequately addressed the issue of conflicts of 
interest and other than some opportunities for minor enhancements we not see any need for major 
changes to the existing conflicted remuneration provisions.  We discuss this issue further in response 
to Questions 8 and 9. 
 

Question 4 - How far can, and how far should, there be separation between providing 
financial advice and manufacture or sale of financial products? 
 
We believe that the issue of vertical integration is an important issue.  It is also a very broad issue and 
it is reflected in a number of different scenarios: 

• A large institution that owns both a range of product provider entities and an advice licensee. 

• A superannuation fund that has an in-house financial advice team. 

• A non-institutionally owned licensee that provides either a badged product or in cooperation 
with another party provides a product such as a managed account. 

• An advice practice that provides SMSF advice but also owns and operates an SMSF 
administration business or provides SMSF accounting services. 

 
The practical reality is that many different forms of vertical integration exist, where there is a 
relationship between the advice provider and product providers.  It is difficult to envisage a world 
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where this did not exist.  It is also true to say that it would be problematic to prevent this, in that the 
customers of a superannuation fund should be able to get advice with respect to that fund.  Thus, the 
issue might be viewed in terms of whether it needs to be avoided or whether it can be managed. 
 
In some overseas jurisdictions, the financial advice groups that are aligned to a product provider entity 
are subject to a separate label, such as a restrictive license.  In that way, consumers of advice from 
such entities know that they are accessing advice and buying a product from someone who is likely to 
direct the client to an inhouse product.  That is not necessarily a bad thing as some consumers may 
specifically want to get a product from an institution that they have a broad relationship with and that 
they feel confident will stand behind the advice and the product.  This option of recognizing such 
groups through separate provisions in the legislation is an option that has been previously considered, 
however it would require legislative change. 
 
Now in terms of consideration of the best way to manage the conflict that emerges with both the 
ownership of a product provider and the ownership of an advice licensee, we recommend the 
following controls: 

• Complete separation of management.  The person responsible for the advice entity should 
have no product responsibility and should not have their remuneration linked in any way to 
the sale of in-house products. 

• The Board of Directors for the Advice entity should include at least a third external directors 
and the remuneration committee making decisions with respect to remuneration plans and 
bonus outcomes should include representation from the external directors.  Ideally the Chair 
of the Board would also be an independent director. 

• Careful controls in the remuneration of the financial advisers are in place to ensure that they 
are not subject to inappropriate conflicts of interest. 

 

Question 5 - Should financial product manufacturers be permitted to provide financial 
advice? 

– At all? 
– To retail clients? 

 
As discussed above, we do not believe that it is in the best interests of consumers to prevent product 
providers from providing financial advice to their customers where the customer requests this advice.   
 
We do not see any distinction between retail clients and other clients for the purposes of answering 
this question.  We appreciate that different requirements apply for wholesale clients, however the 
assumption about greater knowledge does not always apply.  Many large licensees choose to treat all 
clients as retail clients to avoid the risks of different disclosures being provided. 
 

Question 6 - Should financial product sellers be permitted to provide financial advice? 
– At all? 
– To retail clients? 

 
The difference between question 5 and question 6 is that the word ‘manufacturers’ has been replaced 
with the word ‘sellers’.  To some extent these terms are just tags, although it is not entirely clear what 
is meant by ‘sellers’.  Every entity that manufactures a product also needs to sell the product.  We are 
not sure why there is a specific focus upon ‘sellers’ in this question.  Alternatively, we might ask 
whether this is a question with respect to whether an individual can be both a seller of a financial 
product and a financial adviser at the same time?  It is unclear if the question is focused at the 
organisational level or the individual level. 
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In the sense of this question referring to product providers both selling their product and providing 
advice, we believe that it is problematic to prevent this and suggest that it is more important to ensure 
that the right controls are in place. 
 

Question 7 – Should an authorised representative be permitted to recommend a financial 
product manufactured or sold by the advice licensee (or a related entity of the licensee) 
with which the representative is associated? 

– At all? 
– Only on written demonstration that the product is better for the client than 
comparable third party products? 

 
Typically, the advice licensee is a separate entity to the product provider in an institutional group.  The 
separation of entities in this context is important to ensure a clear distinction between the different 
objectives of each entity within the group. 
 
Importantly in response to this question, authorised representatives are typically small business 
owners or employees of a financial advice small business.  They are not employees of the advice 
licensee or any related entity of the licensee.  They are therefore much less likely to be fundamentally 
motivated to sell the in-house product options.  For a range of reasons, they may use the in-house 
product to a greater extent, however this is based upon an independent decision and not 
remuneration or other forms of pressure or inducement. 
 
We note that it would never be possible to be 100% definitive that one product was better for the 
client than a comparable third party product.  There are typically many factors that need to be taken 
into consideration when making an assessment of whether a particular product is the best product for 
a specific client.  In any case the law, as administered by ASIC through Regulatory Guide 175 requires 
that the advice should put the client in a better position, not that they should be placed in the best 
product. 
 
The requirement to have advisers provide written demonstration that the product is better for the 
client than comparable third-party products would add to the cost of providing advice and make the 
operation of advice licensees by institutions unviable.  Financial advisers are bound by the Best 
Interests Duty which is an appropriate standard to ensure the right outcome for clients. 
 

Question 8 – Should the grandfathered exceptions to the conflicted remuneration 
provisions now be changed? 

– How far should they be changed? 
– If they should be changed, when should the change or changes take effect? 

 
We have previously provided substantial submissions with respect to grandfathered commissions in 
our 9 May 2018 submission in response to the questions raised following the Round 2 hearings and 
our 21 September 2018 submission in response to the Superannuation Round questions.  It was 
disappointing to see that the points that we have made with respect to the complexity of this issue 
were not taken into consideration in the Interim Report. 
 
Our key messages with respect to grandfathered commissions are as follows: 

• Whilst we acknowledge that trail commissions were originally established as remuneration for 
retention of these clients, we agree that financial advisers should be required to provide 
services in return for the receipt of grandfathered trail commissions. 

• Neither case studies or any work done by ASIC or Treasury points to any fundamental issue 
with grandfathered commissions or provides any background on the size of the issue. 
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• The original Government announcements, the FoFA legislation and the Explanatory 
Memorandum made it clear that the ban on conflicted remuneration was prospective and did 
not apply to existing business. 

• Neither the Government announcements at the time or the FoFA legislation/EM included any 
indication that there was a time-limit on the existence of this grandfathering provision. 

• Where the client is in a broadly competitive product and they are receiving services then there 
is no need for them to be moved. 

• Where trail commission is turned off it is typically kept by the product provider and not 
returned to the client.  Changing this to direct the benefit to the client would have significant 
systems consequences, add additional complexity for the client and leave them without access 
to financial advice services. 

• There are a number of complications, such as exit fees, CGT, Centrelink deeming and insurance 
factors that prevent some clients being moved to modern products.  Where these issues are 
present, moving the client to a modern product may leave them worse off. 

• The very limited moves by some institutions to remove grandfathered commissions, for some 
in-house products for salaried advisers only, in no way suggests that the resolution of this issue 
is simple or should flow in short timeframe.  The first mover problem has not been removed. 

• The Government’s announcements with respect to FoFA, the legislation and the Explanatory 
Memorandum all indicate a constitutional issue with the acquisition of property on other than 
just terms, that would require compensation in the event of a legislative ban. 

 
The issue of grandfathered commissions is a complex one, however there are a number of groups and 
associations who seem to have rushed to make announcements or express views on this issue that 
appear to lack a genuine appreciation of the complexity. 
 
It is important to make the point that we are not aware of any case study that has highlighted poor 
consumer outcomes or client detriment as a result of grandfathered commissions.  The issue was 
raised in the questions arising from Round 2 and then was discussed again in the questions arising at 
the end of Round 5.  It was then raised again in the Interim Report in a manner that was surprisingly 
forceful.  We have addressed some of these statements in the appendix. 
 

Grandfathered Commissions – Complexity, Understanding and Policy Objective 
 
Whilst it is not referred to in the coverage of this issue, this is certainly not a simple issue to solve.  
ASIC provided a written response to the following question on notice from Senator John Williams at a 
30 May 2018 Senate Estimates hearing (Senate Economics Legislation Committee): 
 
“2. Has ASIC identified the potential obstacles in moving clients from legacy products to modern 
products and called on the government to find solutions such as the removal of exit fees, CGT rollover 
relief and Centrelink deeming rules?” 
 
The response from ASIC was “ASIC understands there are several obstacles in moving clients from 
legacy products to modern products (i.e. product rationalisation), such as, ensuring no consumer is 
disadvantaged and the tax consequences that may apply.” 
 
In that same set of questions, Senator Williams asked ASIC if they had done any assessment of the 
current level of grandfathered commissions across the industry and if so, what is the outcome of that 
assessment.  ASIC’s response was “No, ASIC has not undertaken an assessment of the current level of 
grandfathered commissions across the industry.” 
 
We note comments made by Treasury in paragraph 174 in their 13 July 2018 submission to the Royal 
Commission (Background Paper 24): 
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At the time FOFA was introduced, it was believed that grandfathered commissions concerning 
arrangements in place prior to 1 July 2013 would have a short natural life, and that 
grandfathering would give firms and the industry the opportunity to adjust their business 
models.  Grandfathered payments have, however, persisted for longer than expected.  

 
We object to the suggestions being made that the financial advice sector has not adequately 
responded to the prevalence of grandfathered commissions.  There was no explicit or implicit message 
that the Government expected a steady decline in grandfathered commissions.  Paragraph 176 of the 
Treasury Background Paper 24 makes the following statement. 
 

“Precise estimates of the remaining extent of grandfathering are not available. One estimate 
is that grandfathered conflicted remuneration makes up between 9 and 19 per cent of adviser 
total revenue mix.” 

 
This statement above from Treasury highlights the fact that little investigation has been undertaken 
by either Treasury or ASIC into the remaining level of grandfathered commissions, the products that 
these clients are invested in or the extent to which the continuation of grandfathered commissions is 
inappropriately impacting upon the quality of financial advice or consumer outcomes.  We do not 
believe that sufficient work has been done on this issue to establish an informed debate.  We believe 
that this level of knowledge needs to be developed before substantial decisions are made. We have 
proposed some sensible measures below. 
 
The existing research actually suggests a very different situation.  Analysis from the research firm 
Investment Trends indicates that grandfathered commissions have declined from 30% of total practice 
income in 2010 to just 9% of total practice income in 2018.  This suggests a significant rate of decline. 
 
There is a lack of understanding or research with respect to this issue.  There is a lack of understanding 
of what the objective is or how it is best going to be achieved. 
 
Despite all the calls for the removal of grandfathered commissions, no one has put forward a coherent 
explanation of the policy objective.  We have asked the question as to whether this is to facilitate the 
transfer of clients from uncompetitive products to competitive products (something we would 
support) or is it simply to prevent certain payments to financial advisers.  The development of such a 
strong level of commentary and demand for change on this issue in the absence of a clearly articulated 
policy objective is a sign of a process that is now out of control.  How is it possible that an issue that 
has had little focus over the five years since the start of FoFA and has not been the subject of any case 
studies at the Royal Commission is now apparently on the top of the list of reforms for so many 
different stakeholders?  This is a question that we would suggest needs to be asked by more than just 
the financial adviser community. 
 

Response from Industry Stakeholders 
 
We are perplexed as to why in the context of the lack of case studies on issues with relation to 
grandfathered commissions and the lack of any investigation by ASIC, that bodies like the ABA (media 
release on 9 October 2018) and ASFA (media release on 25 September 2018 and response to Round 5 
questions) would come out and propose the removal of grandfathered commissions in what would 
appear to be their primary response to the Royal Commission.  ASFA have suggested that 
grandfathered commissions should be removed within a year of legislation.  The ABA have put no 
timeframe on it.  To the extent that it would appear that there is a prevailing view that all stakeholders 
need to offer up something in response to the Royal Commission, it seems that these groups have 
made the offer to remove grandfathered commissions which impacts an area that is largely unrelated 
to them. 
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These responses appear to be based upon political expediency rather than a detailed consideration of 
the issue and a clearly stated position on how to address the complexity of the issue.  
 

The Background on FoFA 
 
The remuneration of financial advisers was subject to substantial reform as a result of the Future of 
Financial Advice (FoFA) legislation that commenced in July 2013.  The FoFA reforms introduced a 
prospective ban on commissions for investment and superannuation business and a ban on asset-
based fees for investment using borrowed funds.  These reforms were designed to remove conflicts of 
interest that presented a risk of inappropriately influencing the advice provided. 
 
The FoFA reforms emanated as a result of the Government’s response to the 2009 report from the 
Parliamentary Joint Committee on Corporations and Financial Services Inquiry into Financial Products 
and Services in Australia.  In our review of this question posed by the Royal Commission, we have gone 
back to the following key media announcements and other documents that set out the Government’s 
plan for Financial Advice: 

• Media Release NO.036 of 26 April 2010 from Chris Bowen (Minister for Financial Services, 
Superannuation and Corporate Law) – Overhaul of Financial Advice 

• Media Release NO.064 of 28 April 2011 from Bill Shorten (Assistant Treasurer and Minister for 
Financial Services & Superannuation) – Future of Financial Advice Prioritises Consumers 

• Media Release NO.127 of 29 August 2011 from Bill Shorten (Assistant Treasurer and Minister 
for Financial Services & Superannuation) – Future of Financial Advice Reforms – Draft 
Legislation 

• Corporations Amendment (Further Future of Financial Advice Measures) Bill 2012 – 
Explanatory Memorandum 

 
Despite the comments made by Treasury (Background Paper 24) and similar comments by other 
stakeholders in response to the Round 2 hearings at the Royal Commission, none of the Ministerial 
media releases from 2010 and 2011 or the Explanatory Memorandum to the FoFA Bills made any 
statement about the expected timeframe for the decline in the volume of grandfathered commissions.  
In fact, the media release from Bill Shorten on 29 August 2011 specifically stated: 
 

“Following legal advice from the Australian Government Solicitor, the Government has 
determined that the ban on conflicted remuneration (including the ban on commissions) will 
not apply to existing contractual rights of an adviser to receive ongoing product commissions. 
 
This means that, in relation to trail commissions on individual products or accounts, any 
existing contract where the adviser has a right to receive a trail commission will continue after 
1 July 2012, or in the case of certain risk insurance policies in superannuation, 1 July 2013.  This 
means that trail commissions will continue to be paid in these circumstances.” 

 

Understanding the Client Outcome 
 
We would like to challenge the assumption that the continuing existence of grandfathered 
commissions is universally contrary to the best interests of clients.  We believe that this depends upon 
a range of factors: 

• Is the product that they are invested in broadly competitive, other than the fact that there is 
a trail commission? 

• Is there any complication that means that moving the client to a modern competitive product 
may disadvantage the client (this is discussed in more detail below)? 

• Is the client receiving service from their nominated adviser? 

• Is the product one that the client can actually exit from? 
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We believe that the consideration of the impact of grandfathered commissions can be assessed on the 
basis of two key dimensions – product competitiveness and service.  Our assessment of the situation 
is set out in the following table and the actions that we believe should be undertaken. 
 

 Broadly Competitive Products Uncompetitive Legacy Products 

Adviser Services Being Provided No Action Required More analysis is required to 
understand why these clients 
have not been moved to a more 
competitive product. 

Adviser Services Not Being 
Provided 

Licensee action to ensure that 
services are being provided. 

Licensee action to ensure that 
clients are assisted where 
possible to move to more 
appropriate products. 

 
Our summary from the table above is that clients who are in broadly competitive products that are 
paying trail commissions to their adviser and are receiving services from their financial adviser are not 
being disadvantaged and it would be inappropriate to force them to move.  It is also important to 
appreciate that clients would need to pay for the financial advice to move them to a new product.  The 
cost of this advice, which includes the preparation of a Statement of Advice, would typically be in the 
range of $1,500 - $2,500 for a simple matter.  If the benefits of moving are not substantial, then it 
would take a number of years to recover the initial cost of the advice.  Where the client’s account 
balance is low, this may simply not be in their best interest.  We address below the issues that emerge 
with respect to the other cells in the table above. 
 
One important point where we have been very disappointed to see inadequate coverage on is the 
existence of factors that might prevent a client from being moved from a non-competitive product to 
a modern product.  As noted in their response to Senator John Williams, ASIC is aware of these issues.  
These reasons include: 

• The legacy product may have an exit fee.  Forcing the client to move from a trail commission paying 
product to a post FoFA product could result in the payment of a large exit fee and would not be in 
the client’s best interests.  We note that the Government has proposed in the 2018 Budget and is 
seeking to enact legislation to ban exit fees. 

• The client’s existing product may contain significant capital gains that would be crystallised if the 
client moved to a new product.  Recognising the capital gain and paying capital gains tax at that 
point in time may not be in the best interests of the client.  It may be better for them to realise 
this gain at a later time when they have a lower taxable income (i.e. after retirement). 

• Grandfathered Centrelink deeming treatment of older pension products (most recent change 
effective from 1 January 2015) may be lost, which could result in the loss of the age pension or a 
reduction in pension benefits.  It may also be the case that it is not possible for clients to exit some 
of these income stream products. 

• Insurance in bundled superannuation products may be lost which could be difficult to replace for 
people whose health has deteriorated.  The additional cost of insurance or loss of benefits could 
far exceed any saving in reduced fees in a modern product. 

• The cost of appropriate advice to change products could exceed the benefit the client would 
receive from moving to a modern product. 

 
We do not have statistics on the prevalence of the above factors, however we expect that they are 
common.  Financial advisers who are offering quality advice are considering all the factors, including 
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those above, before recommending that a client move to a new product or stay in their current 
product. 
 
Grandfathered trail commissions are typically at a much lower level (typically around 0.5% of the 
account balance) when compared to ongoing adviser service fees.  Clients on trail commission 
arrangements also tend to have lower account balances.  Often the fees that are being paid are 
relatively small amounts, however these arrangements still give them access to ongoing adviser 
services and access to an adviser when they need it.  Financial advice businesses still need to be run in 
a financially viable manner and it may therefore not be possible to provide an annual review to all 
grandfathered commission clients with low balances.  The relationship with a trail commission only 
client is often a different relationship to one with an ongoing adviser service fee arrangement client 
and the level of service is often different.  They may have a service package that is more based upon 
the provision of regular updates, oversight of the performance of underlying investments and access 
to an adviser when required.  Such an arrangement may meet the specific needs of the client.  
Importantly, however, when offered the choice to change to a post-FoFA product, many clients choose 
to stay with their existing arrangement and product(s).  They may not be able to afford the full cost of 
an ongoing fee arrangement, justify the benefit or might just be genuinely happy with a lower touch 
service offering. 
 

The Practicalities of Banning Trail Commissions 
 
The grandfathered trail commission is a payment from the product provider to the licensee/adviser 
and does not come directly from the client’s account (although it is built into the overall product 
pricing).  When trail commissions are turned off, the payment is almost always retained by the product 
provider, rather than returned to the client or used to reduce the product fee for the client.  This would 
mean that the client gets no benefit through a product fee reduction and would also lose access to the 
financial adviser unless they agreed to establishing an ongoing fee arrangement, that would involve a 
material additional cost.  A small number of institutions have recently made announcements with 
respect to turning off trail commissions on in-house products for salaried financial advisers.  Some of 
these groups have suggested that these commissions will be refunded to clients, however we are not 
sure whether these clients will have any ongoing access to financial advice as a result of this change.  
We are certainly not convinced that this is in the client’s best interest where they have a need for 
ongoing advice, particularly if the benefit of ceasing trail commission payments is not passed onto the 
client. 
 
These changes are being made in the context that it is the same entity that is the advice provider and 
the product provider.  Where it is a self employed adviser and it is an external product, there has been 
no publicly announced changes.  If the policy objective was to force the rebating of potentially banned 
trail commission to the client, it is unclear how practically this could be done.  The system changes to 
achieve such a reform across the industry would be substantial.  For some much older legacy products 
that are operated on very old systems, it is unclear how this might be done or even if it was possible.  
As we have said previously, there is no clearly articulated policy objective or even high level 
consideration of an implementation plan. 
 
In terms of the removal of grandfathered commissions, we believe that this will have a particularly big 
impact upon some practices who have recently purchased businesses or client books with trail 
commission clients.  It is important to note that a number of self-employed financial advisers have 
purchased financial advice businesses or books of financial advice clients in recent years on the basis 
of a business valuation being applied to trail commission clients.  Business loans have been arranged 
on the basis of these valuations.  Commission payment rights are often used as security for these 
business loans.  They have undertaken these transactions on the understanding that grandfathered 
commission rights will continue as we have suggested above was made clear in the announcement by 
Bill Shorten on 29 August 2011.  They can rightly claim that there has been no communication from 
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the Government or from ASIC in advance of the Royal Commission that might have suggested that 
these income streams were subject to any risk.  And to reiterate, nor were there any Case Studies 
during the Royal Commission hearings that highlighted poor customer outcomes from grandfathered 
commissions. 
 
Importantly, if trail commissions cease, then these business valuations would be negatively impacted, 
and these businesses could be in breach of the loan covenants.  The removal of grandfathered 
commissions would have significant consequences in a number of cases.  The discussion of this issue 
at the Royal Commission has already had a material impact on financial advice business valuations. 
 
When the FoFA legislation was developed, due consideration was given to paragraph 51(xxxi) of the 
Constitution and the issue of the acquisition of property from a person otherwise than on just terms.  
As an example, please refer to section 1528(3) of the Corporations Act.  The advice behind this was set 
out in the Minister’s announcement of the legislation on 29 August 2011.  The factors relating to this 
Constitutional consideration have not changed since the commencement of FoFA and it is therefore 
important to appreciate that the removal of grandfathered commissions without compensation would 
be likely to be in breach of the Australian Constitution.  The removal of trail commissions through a 
regulatory means would be a very complex matter and is unlikely to directly benefit the client in any 
way.  These points are well made in Treasury’s Background Paper 24, which is dated 13 July 2018. 
 
The issue with the removal of grandfathered commissions is much more complex than it may first 
appear to be the case for an external stakeholder.  We agree that the focus should be on ensuring that 
the interests of the client are being prioritised.  Where the client is currently caught in a poor quality, 
high cost, legacy product, then we strongly agree that more needs to be done to address this.  To 
achieve this, action needs to be taken at the licensee level and there is also a need for regulatory 
changes that help these clients, including banning exit fees, providing capital gains tax relief and 
Centrelink exemptions.  APRA should also play an important role in ensuring that all legacy 
superannuation products remain fit for purpose.  We do not agree that this issue can be simplistically 
resolved by placing all the consequences and obligations on the financial adviser community. 
 

Grandfathered Commission Recommendations 
 
We propose the following recommendations with respect to Grandfathered Commissions: 

• Regulatory change be introduced to require licensees to report on an annual basis on the 
percentage breakup of practice income between, grandfathered commissions, life insurance 
commissions and adviser service fees.  We believe that transparency on grandfathered 
commissions would provide an incentive to address this. 

• Licensees to undertake an investigation into clients who have been left in uncompetitive 
legacy products. 

• Licensees to take action to ensure that clients in grandfathered commission products are 
receiving services. 

• ASIC to undertake research into the extent of grandfathered commissions, the extent of issues 
with legacy products and the factors that are preventing clients being moved to more 
competitive products.  We also propose that they consider any situations where post 1 July 
2013 clients are being captured in this arrangement.  It is possible that this review could 
highlight some sensible reforms to ensure that grandfathering is working as intended. 

• Product providers to give greater consideration to the options to rationalise legacy products. 

• The Government to remove or sensibly reduce (to a cost recovery level) exit fees, provide CGT 
roll-over relief for clients in grandfathered commission paying products and to provide 
transition relief for Centrelink deeming of income stream products. 

• The Government or ASIC to undertake a detailed review of grandfathered commissions and 
potential solutions, if the extent of grandfathered commissions has not materially declined 
over the next 5 years. 
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• Product providers with “orphan” or “non advised” clients in grandfathered commission 
products be required to pass on to the client any benefit due to non-payment of commissions. 

 

Question 9 – Should the life risk exceptions to the conflicted remuneration provisions now 
be changed? 

– How far should they be changed? 
– If they should be changed, when should the change or changes take effect? 

 
Before answering this question, we believe that first of all Australia needs to decide whether they 
wish to operate a risk pooling solution for life and disability events.  This is the primary question.  If 
Australia no longer believes in the value of life insurance, then the response to Question 9 might be 
different.  However, we will respond to this question on the basis that Australia does support a risk 
pooling solution for life and disability events. 
 
We would like to be clear on one point upfront.  The complete banning of commissions on life 
insurance in Australia would be a global experiment, the likes of which have never been seen 
previously.  Whilst different models apply around the world, and some countries have greater 
reliance upon their welfare system, in terms of countries that have a vibrant voluntary stand-alone 
protection system, this would be a first.  The consequences of banning commissions would be 
significant, far-reaching and difficult to reverse.  It would lead to a substantial decline in new 
business volumes that would place enormous pressure on the operations of life insurers.  Equally 
important, it would lead to the healthy lives leaving the regime and pushing prices up as a result of 
anti-selection.  It would be the less healthy lives that would dominate the risk pool.  This would 
generate an irreversible downward spiral, which would ultimately mean less people insured or those 
insured would have the wrong benefits, and ultimately an increased drain on the public purse to 
provide health care and social security for those who might have otherwise been financially secure as 
a result of good financial advice incorporating an insurance protection plan.  Commissions establish 
one of the essential ingredients for a life insurance market – a basis for placement. 
 
We strongly oppose any move to make further changes to the treatment of commissions on Life 
Insurance.  The Life Insurance Framework changes only commenced on 1 January 2018 and further 
reductions are scheduled over the next two years.  To the extent that these changes were felt 
necessary by the Government, we certainly see no need to make further changes until there has 
been the opportunity to assess their effectiveness.  These reforms flowed from a long period of 
consideration and consultation and are what could only be described as world leading in terms of the 
extent of restrictions being enforced.  The LIF caps are the lowest caps for any country that has a cap, 
right across the world.  Whilst it is very early days with these reforms, the life insurers are already 
reporting that there has been a reduction in the level of policy lapses, which is an important 
outcome.  We have not seen any recent evidence that would support any need for further action and 
certainly not a ban of commissions on insurance.  In the absence of this evidence and without the 
opportunity to see the full impact of the LIF reforms or for ASIC to undertake the 2021 
comprehensive review of the consequences of LIF, there is absolutely no basis for further change. 
 
Life Insurance was left out of the FoFA reforms (except for non-monetary benefits) on the basis of 
very sound reasons.  It was clearly understood, at the time, that the removal of commissions would 
have a very negative impact on the ability for Australians to get quality life insurance solutions. 
 

Other Impacts on the Life Insurance Market 
 
The Government has the Protecting Your Super package in front to the Senate at the moment.  
Research by KPMG estimates that this package will lead to a 50% reduction of the level of life 
insurance cover within group superannuation and a 42% reduction in group premiums.  These 
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changes will have a substantial impact on the overall life insurance market.  The Direct life insurance 
market has been rightly challenged in the Royal Commission and has been the subject of a recent 
damming report by ASIC.  With such pressure on the other two channels for life insurance, a ban on 
commissions or a reduction in the caps for the retail advised channel would be incredibly 
destabilising.  We note the messages that came out of the Insurance round that Direct Life Insurance 
was more expensive than the retail advised version and also a substantially inferior product.  One 
other factor that we think needs serious consideration is what is the minimum acceptable level for a 
claims payout ratio (claims to premiums).  The Royal Commission highlighted that some Direct 
products had a payout ratio of less than 20%, which is totally unacceptable.  In contrast the 
Australian retail advised market has claims payout ratios at the upper end on an international 
comparison basis.  This all highlights the importance of consumers having access to advised life 
insurance. 
 

Reasons Why Commission on Life Insurance Should not be Banned 
 
To summarise, we believe that the caps on both upfront and ongoing commissions under the Life 
Insurance Framework should stay unchanged for the following reasons: 

• The clients of life insurance advice should have the option to choose to pay for their advice 
(and associated services) either via the payment of a fee or alternatively by a commission 
paid by their insurer.  Provided the costs are clearly disclosed in a Statement of Advice, 
clients should have the option to choose between the payment of commissions and the 
payment of a fee for advice. 

• International experience does not suggest that banning commissions on life insurance is a 
viable model.  There is only one nation (The Netherlands) in the world where commissions 
are banned, and this market is only partially sustained by a cultural obligation to have life 
insurance when you take out a mortgage.  A very limited number of countries have 
introduced caps, however notable leading economies such as the USA, New Zealand and the 
UK have no limitations on commissions for stand-alone protection business. 

• Extensive research by leading actuarial and accounting firms (e.g. Rice Warner and KPMG) 
indicates that there is a high level of underinsurance in Australia (i.e. KPMG 2014 - $304 
Billion Disability gap).  This reflects people who don’t have any insurance and those who 
don’t have enough.  This will only get worse if commissions on life insurance were banned.  
An impact on underinsurance is already expected as a result of the Life Insurance 
Framework.  This all increases the demands on the social security system. 

• Life insurance is a very different product to investments and superannuation.  
Superannuation is effectively mandatory in Australia.  Life insurance is not mandatory and 
whilst it is often available through group superannuation, this is typically at a level well 
below the needs of the client.  Consumers do not fully appreciate the need for insurance, 
and advice is often necessary before they really appreciate the importance of it.  The typical 
client for insurance is different to that for investments and superannuation clients, in that 
insurance clients are often younger, have higher debt and have less disposable income or 
available assets.  They simply don’t have the willingness or capacity to pay anything more 
than a notional fee for advice. 

• As a result of the long term increases in house prices in Australia, the level of personal debt 
has sky-rocketed.  This has substantially increased the need for life insurance.  Low wages 
growth is putting pressure on household disposable incomes, making affordability more 
difficult. 

• The Royal Commission has previously referred to a lack of willingness to pay for financial 
advice, which in the current climate is likely to get worse, not better.  Research undertaken 
by Zurich in 2011 revealed that 57% of clients would leave the life insurance market 
altogether if they were forced to pay any amount for life insurance advice.  The cost of 
providing life insurance advice is estimated to be at least $2,500.  This cost covers the initial 
meeting, client fact find, product research, professional recommendation, SoA preparation, 
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SoA meeting, client education and implementation including dealing with medical 
assessments and the varying potential outcomes.  If advisers had to recover this cost via a 
fee for service in year one, then the impact on the client is set out in the following table.  The 
client ends out paying substantially more in year one ($4,000 versus $2,000).  In this respect 
commissions work for the benefit of clients as the insurer brings forward future year 
premiums to pay the financial adviser for the advice. 

 

TOTAL COSTS Commission Model Fee for Service Model 

Clients Fees for Service - $2,500 

Total Premium $2,000 $1,500 

Total Cost to Client $2,000 $4,000 

Total Year 1 Revenue to Planner 

Hybrid Commission- $1,600 

Level Commission - $600 (per 
annum) 

$2,500 

 

• The reluctance of consumers to pay on the basis of a fee for service for life insurance advice 
has the risk of working against consumers in ensuring that their cover continues to be 
appropriate.  Unless the client already has an ongoing contractual relationship with their 
adviser they may be reluctant to pay a one-off fee for a risk review.  The danger of this is that 
they do not get advice on how best to make changes to their policies if needed.  Another risk 
is that they might cancel a policy that is in their best interest to maintain, without 
understanding the consequences.  Most importantly they may not get claims support or be 
aware that they could make a claim, for example on income protection or a specific trauma 
policy benefit.  Typically, most fee for service life insurance arrangements are made when 
there are other professional services being provided and the client pays for a bundled more 
holistic service. In most cases these clients are high net worth or at least higher income, who 
can afford higher ongoing fee arrangements, where the insurance advice is included as part 
of the overall package. 

• Neither do we support a move to level commission arrangements, where the remuneration 
in the first year is substantially inadequate in terms of covering the cost of financial advice, 
and also potentially the remuneration in subsequent years is inconsistent with the work 
required.  The remuneration should align to the level of work required. 

• Premiums for Income Protection policies are tax deductible.  Where clients were forced to 
pay a fee on top of the premium, the advice fee would not be tax deductible.  This 
compounds the negative implications for the cost to clients. 

• On top of all the factors above, there is one other important reason why commissions remain 
the preferred remuneration model for life insurance advice.  Unlike investment and 
superannuation clients, for whom there will always be a suitable product, in a percentage of 
cases, it is not possible to find an insurance solution for some clients.  People who have 
health issues may be subject to premium loadings, exclusions or even straight out declines.  
The adviser may need to try a number of insurers, however in the end there may not be a 
viable solution.  These are often the people who need insurance the most.  The more health 
issues, the more work that is involved for the adviser.  Financial advisers do not feel that it is 
right to charge a large up-front adviser service fee, where they may be unable to obtain 
insurance for the clients.  Clients would not accept this either.  Under the commission model, 
advisers accept this risk, on the basis that they will be paid for clients where policies can be 
implemented. 
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• There are three key channels for the sale of life insurance, being retail advised, direct and 
group.  The retail advised option is one where the recommendation is tailored to meet the 
needs of the client, where the product is more comprehensive and where cover is 
guaranteed renewable on a going forward basis.  The cost of the retail advised product is less 
than that of direct insurance, despite the product being of a higher quality.  The retail 
advised channel also is the only one where the client gets genuine support in the event of a 
claim. 

 

The Background to LIF – ASIC Report 413 
 
To the extent that past work by ASIC (Report 413) has indicated that there was an issue with 
inappropriate product replacement, it needs to be noted that this report revealed that the current 
Hybrid form of upfront commission model (80% upfront commission and being reduced to 60%) 
delivered a 93% compliant advice outcome.  Rather than making further changes to commission 
rates, we strongly encourage regulatory action to be taken against those advisers who are identified 
as inappropriately replacing product.  ASIC is now collecting information on lapses from life insurers 
and are investigating advisers who are highlighted as part of this process.  Generally, the insurers 
know which advisers are inappropriately replacing insurance and therefore direct action can be taken 
against them rather than looking at further reforms to commissions that will unnecessarily impact 
client access to insurance advice and the viability of insurance specialist advice businesses. 
 

Conclusion on Life Insurance Commissions 
 
In conclusion, we believe that a banning of commissions on insurance or a further reduction in the 
caps would decimate the market for retail advised life insurance, resulting in a significant decline in 
the levels of insurance that Australians have and also a decline in the number of financial advisers.  
This would lead to much greater stress being placed on the Federal welfare system and Australian 
families.  Research has been done to show the implications of underinsurance on the cost of 
Government funded social security benefits (KPMG Report – Underinsurance – Disability Protection 
Gap in Australia – 2014). 
 
The importance of life insurance to the Australian community, is demonstrated by the claims 
numbers.  In 2016, a total of $9.2 billion in life insurance claims was paid to Australian families. The 
statistics from 2015 indicate that 70% of life insurance claims were paid for retail advised policies 
(source - the Risk Store). 
 
Significant work led to the introduction of the Life Insurance Framework, and while we believe the 
lower caps will inhibit future accessibility of consumers to advice, this should be allowed to run its 
natural course with the planned review in 2021.  We believe that there is no basis to reduce the 
commission caps beyond what is already built into the LIF regime and we certainly see no 
justification to reduce the caps to zero, which would effectively ban commissions on life insurance.  
The consequences of such action would have a huge detrimental impact on the level of life insurance 
in Australia, which would be disadvantageous for many Australians and the Federal Budget. 
 

Question 10 - Should any part of the remuneration of financial advisers be dependent on 
value or volume of sales? 
 
The question asked is specifically with respect to the value or volume of sales, however the answer 
depends upon whether the question is with respect to the sale of products or the sale of financial 
advice services (i.e. financial advice revenue).  Financial advisers are in the business of providing 
financial advice.  Part of this role is making recommendations with respect to financial products.  They 
are not in the business of selling financial products, but rather in the business of selling financial advice.  
That advice may not involve any recommendation of a financial product.  Examples of financial advice 
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that typically does not involve a product includes cashflow or budgeting advice, estate planning advice 
or aged care advice.  Financial advisers should not be remunerated in a way where they are 
incentivised to avoid advice that does not involve product sales. 
 
We believe that it is appropriate for financial advisers to be incentivised to provide as much good 
quality financial advice as they can.  This can be measured in terms of the financial advice revenue that 
they generate.  We believe that it is reasonable for them to be incentivised to provide more financial 
advice as long as it is good quality advice and that they achieve good customer satisfaction results.  We 
disagree with any suggestion that they should not be able to be incentivised on the basis of the amount 
of financial advice revenue that they generate.  Incentivisation occurs in all walks of life and should not 
be completely removed in financial advice. 
 
The context of the nature of the financial advice practice also needs to be taken into account in 
answering this question.  The owner of a self-employed financial advice practice will inevitably be 
directly remunerated for the provision of additional financial advice services.  It is their business and 
any revenue they generate, will ultimately impact the profitability.  The employed advisers in a self-
employed financial advice practice may also be incentivised to provide more financial advice services, 
and therefore generate more financial advice revenue. 
 
We suspect that this question is more directly focussed on the salaried advisers within the financial 
advice businesses of larger institutions.  We agree that they should also be able to be incentivised on 
the basis of the amount of financial advice revenue that they generate, but not on the basis of the 
value or volume of product sales that they generate. 
 

Question 11 - Should all financial advisers (including those who now act as authorised 
representatives of an advice licensee) be licensed by ASIC? 
 
This question was raised at the end of Round 2.  At that time, we suggested that this was a question 
that was worthy of further consideration.  We note that this is a very big decision with extensive legal 
and structural implications.  Chapter 7 of the Corporations Act is very much designed around the 
licensee, where the licensee might be an individual, a small business or a large licensee.  The 
Corporations Act also sets up the concept of Authorised representatives, which could be either a 
Corporate or an individual. 
 
There are already over 800 financial advisers who are in single adviser practices and are therefore 
effectively licensed directly with ASIC. 
 
Importantly, financial advisers are all very clear on who their primary regulator is (noting that there 
are a number of other regulators that apply in the financial advice space, such as the Tax 
Practitioners Board (TPB), AUSTRAC and others).  All financial advisers are technically subject to 
oversight by ASIC and are subject to enforcement action directly from ASIC should they breach their 
obligations.  ASIC has the power to ban individuals even though they are not licensed directly with 
ASIC.  Thus the extent of the full impact of direct licensing is less than may be suggested. 
 
We assume that this is an issue that is being considered on the grounds that direct licensing would 
make financial advisers more accountable.  In the absence of significant additional resources, we are 
unsure how ASIC could oversee all individual financial advisers.  The benefits and consequences of 
such a proposal need to be more clearly articulated. 
 
It is important to note that financial advisers are registered with two regulators – ASIC and the TPB.  
The TPB does not require all financial advisers to be registered with them, where they are working in 
a licensee that has “sufficient numbers” (of supervisors) and they are subject to the necessary level 
of supervision. 
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We believe that this is an issue that is worthy of further consideration, however given the scale of 
the necessary change to the Corporations Act that would be required to achieve such a change, we 
would suggest that this is something that requires significantly more work before any decision could 
be reached.  We support further work being done by Government to assess the benefits and costs of 
such a reform. 
 

Question 12 - Are current product and interests disclosure requirements sufficient to allow 
customers to make fully informed choices? 
 
We understand this question to relate to product disclosure, principally through Product Disclosure 
Statements (PDS) and interests disclosure, such as ownership arrangements and associations. 
 
It is our view that the current PDS requirements are adequate to meet the information needs of 
consumers, however this is subject to the key complication that the typical level of financial literacy 
will inevitably mean that the majority of Australians will struggle to read a PDS and understand the key 
information as it relates to their investment/insurance and the risks of that product.  Many will argue 
that PDS’s are too long.  This is more likely to be the case where the PDS addresses multiple products 
and numerous investment options in the one PDS.  In our view the reservations with product 
understanding highlight the importance of financial advice and the role of financial advisers in 
delivering financial education to their clients.  Increased levels of financial literacy and knowledge will 
assist clients to better participate in decision making and to question decisions that may not be in their 
best interests.  Without doubt, increased financial knowledge is an important consumer protection.  
Clients should ask questions with regards to how their adviser will contribute to their financial literacy. 
 
The requirements to disclose interests, ownership and associations is already very sound, although the 
complication with this is whether the disclosure of such arrangements in the body of a Financial 
Services Guide or a Statement of Advice will be sufficient to assist the client to develop a genuine 
understanding.  There have in the past been demands to have greater visibility of the ultimate 
ownership of licensees and product providers so that the level of consumer awareness increases.  We 
believe that this is appropriate. 
 
We are obviously conscious of the Product Design and Distribution Obligations and Product 
Intervention Powers legislation which was recently introduced to the House of Representatives, which 
will add additional disclosure obligations for both product providers and distributors.  We believe that 
this legislation will provide additional information for consumers in order to better understand 
products.  In our view this will be most useful for consumers of higher risk products where a detailed 
product understanding is particularly important.  We believe that the benefits will be very limited for 
routine and low risk products. 
 

Question 13 - Should the period after which a client must positively review an ongoing fee 
arrangement be reduced from two years to one? 
 
The requirement for clients to opt-in every two years was introduced from 1 July 2013.  Clients also 
receive a Fee Disclosure Statement (FDS) every year.  We believe that an annual FDS along with a 
requirement to agree to renew the arrangement every second year is a suitable balance to protect the 
client’s interests. 
 
As part of the FoFA reforms, some key controls have been embedded in the financial advice sector to 
protect clients from paying for fees that they are not benefiting from.  These controls include: 

• An annual fee disclosure statement that sets out the fees paid during the year, the services 
provided and the services that the client was entitled to receive. 
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• A contractual requirement for post 1 July 2013 clients to renew their ongoing fee arrangement 
with their adviser every two years. 

 
There are tight deadlines for complying with these obligations and clear consequences for failure. 
 
These are requirements that ensure that clients are being informed of the fees that they are paying 
and have the ability to turn off these fees at any stage. If they fail to respond to an Opt-in notice the 
arrangement will be automatically turned off.  It is difficult to see how more protections could be 
provided to clients.  Even arguments put forward about the ineffectiveness of disclosure, fails to take 
into account the fact that the Opt-In process requires a response and commitment from clients. 
 
We note the following comment by ASIC in Paragraph 5 of their 9 May 2018 submission to the Royal 
Commission, however we strongly reject the suggestion that the disclosure of adviser fees in both 
product statements and fee disclosure statements along with the Opt-in process does not adequately 
draw the client’s attention to the fees that they are paying. 
 

ASIC - “Although customers are notified of the fees deducted in their fee disclosure statements 
(and are subject to the ‘opt-in’ requirements of the Future of Financial Advice (FOFA) reforms), 
ASIC is concerned that this may not suffice to bring the fact that they are being charged 
significant ongoing fees for service sufficiently to the attention of the customer.” 

 
Fee Disclosure Statements are simple short documents that contain an easily understood total.  We 
cannot accept this assertion. 
 
It should also be appreciated that clients will also be notified of the fees being paid to their financial 
adviser through their annual or half yearly product statements.  Clients are certainly kept informed 
through a range of means of the fees that they are paying to their financial adviser. 
 
Some clients are frustrated with the requirement to sign the opt-In letter every two years, suggesting 
that this is an overly bureaucratic requirement.  Requiring it to be done annual would be very 
frustrating for these clients. 
 
Section 962CA of the Corporations Act enables ASIC to exempt certain advisers who are bound by a 
code of conduct from providing Opt-In notices, provided they are satisfied that the code of conduct 
obviates the need for the adviser to be bound by the Opt-In requirement. 
 
ASIC Regulatory Guide 183 sets out the requirements for the code, which includes an expectation that 
advisers who are covered under this code will renew the arrangements with their clients at least as 
frequently as every three years.  Thus Section 962CA and Regulatory Guide 183 provides for a less 
frequent timeframe than what is provided under Section 962K.  The Royal Commission should be 
aware of this exemption in their assessment of this matter.  We believe that every second year 
provides the right balance. 
 

Question 14 - Should platform operators be permitted to deduct fees on behalf of 
licensees without the express authority of the client of the platform operator? 
 
We do not believe that platform operators deduct fees on behalf of licensees without the express 
authority of clients.  Clients need to agree to an ongoing payment to the adviser in the application 
form (part of the PDS), which is submitted to the product provider.  The product provider will also 
provide a written confirmation to the client once the new product is implemented outlining what 
fees have been agreed to. 
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Should the adviser and client decide to vary any existing remuneration arrangement then a form 
would need to be completed, signed by the client and submitted to the product provider.  A variation 
of this nature would also be the subject of a written confirmation note to the client.  As more 
businesses go on-line and product applications are done more on-line, similar procedures will be 
employed to ensure that the product provider firstly gets a record of the agreement from the client 
and then also provides a confirmation note back to the client. 
 
Thus, we believe that product providers do get express authorisations for the ongoing payment of 
fees to the adviser.  We agree that product providers should have the express authority of the client 
before they commence payment of adviser service fees.  Without this authorisation, no fees should 
be paid to the licensee/adviser.  The primary documents that product providers get is the product 
application form.  They do not get copies of the Statement of Advice, Fee Disclosure Statements or 
Renewal Notices as these are monitored by the licensees.   
 
Question 6, following the Round 2 hearings asked a question about whether product providers 
should have an obligation to ascertain a lawful entitlement to continue to make payments to 
licensees and financial advisers.  We believe that this is a different question to Question 14 in the 
Interim Report, however it is related and is questioning the role of product providers in collecting 
fees on behalf of licensees and financial advisers.  
 
Our response to Question 6 in Round 2 was that product providers should be able to rely upon 
licensees to comply with the Opt-in and Fee Disclosure Statement (FDS) obligations, without the 
need to duplicate this process and keep their own records.  We continue to believe that this is 
appropriate. 
 
We appreciate that product providers may in some cases need to continue to rely upon 
authorisations in the original application form and this may become increasingly aged over time.  It 
may be the case that product providers should seek a refreshed authorisation every five years to be 
certain that a valid authorisation continues to exist.  We believe that they should be able to rely upon 
the licensee to meet the Opt-In and FDS obligations on an ongoing basis. 
 
We believe that there are adequate controls in this payment authorisation and disclosure process.  
The FoFA laws place obligations on the adviser and the licensee with respect to the charging of 
ongoing fee arrangements.  These arrangements are between the adviser/licensee and the client and 
typically form part of a broader arrangement with the client.  This is documented as part of a 
Statement of Advice or other means of documenting the ongoing fee arrangement.  The platform 
provider is typically not aware of the broader arrangement between the adviser and the client, 
however they are certainly aware of the arrangement with respect to that product and the formal 
agreement to pay ongoing fees. 
 
The licensee and adviser are responsible for compliance with the Opt-in and FDS obligation, and it is 
impractical to expect the platform operator to perform this same role.  It is unnecessary for the 
product provider to have full visibility of the entire Opt-In and FDS process and if they were to 
replicate this process then it would add significant unnecessary cost. 
 

Question 15 - When an employee or authorised representative is terminated for fraud or 
other misconduct, should a licensee inform their clients of the reason for termination? 
 
Where there is any risk of potential negative consequences for the client, then they should be 
informed.  It may be that the circumstances suggest that certain clients need to be informed, 
however there is no need to inform unaffected clients. 
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Timing becomes a huge factor here as the investigation of fraud and misconduct typically takes a 
longer period of time and there are genuine complexities in communicating matters which involve 
potential criminal matters before the investigation has proceeded to a point of charges being laid.  
More often than not the need to communicate with clients will arise before there is a definitive 
outcome on any investigation and licensees will need to weigh up a range of factors in getting the 
right balance in the message.  Communicating too much too early may put the investigation in 
jeopardy and may open the licensee up to a defamation action.  This is an issue that is often more 
complex in practice. 
 
We believe that this is a matter that is contingent upon the specific circumstances, however any 
position should always be balanced in favour of doing whatever is required to protect the interest of 
the clients. 
 

Question 16 - When an employee or authorised representative is terminated for fraud or 
other misconduct, should a licensee review all the files or clients of that employee or 
intermediary for incidents of misconduct? 
 
We don’t believe it is possible for a universal rule to apply in all cases.  The answer invariably will 
depend upon the nature of the fraud or other misconduct.  In the case of fraud, it will depend upon 
whether the fraud was perpetrated on the licensee, business colleagues or family, rather than clients 
as to whether a review of all the files is required.  Where it relates to misconduct, it may be that it 
relates to specific matters that only impact a section of the adviser’s client base. 
 
Where there is any doubt about a risk to the client, the balance should be in favour of doing whatever 
is required to protect the interest of the clients. 
 

Question 17 - Should negotiation and settlement be the main approach for a regulator? 
 
We believe that the regulator should be focused upon the prevention of poor conduct and the 
protection of the community.  With this in mind, negotiation and settlement may in some 
circumstances deliver a more timely outcome in terms of fixing an issue and in delivering remediation 
for consumers.  It may also avoid unnecessary delay in delivering a financial outcome for clients and 
unnecessary legal costs for both the licensee and ASIC.  We do not agree in any way that intense 
litigation is always a better outcome for the community 
 
The regulator has a range of factors to take into account, including the need to educate the industry, 
to provide guidance, to achieve remediation for clients, and to delivery justice in response to 
wrongdoing.  Each matter is different.  The regulator has a range of regulatory tools available to them 
and they will need to have the flexibility to use sensible proportionate responses. 
 
Except in severe matters, negotiation and settlement may well be an appropriate starting point.  
Where the licensee is unwilling to negotiate or accept the importance of the matter, then it would be 
appropriate to assess other regulatory options. 
 

Question 18 - Should there be greater focus on general deterrence in regulatory strategy? 
 
We believe that the role of the regulator needs to include both a focus upon the education and 
guidance to the industry as well as a focus upon deterrence and enforcement. 
 
As a professional association, we are keen to encourage a greater focus on the education of licensees 
and financial advisers in order to avoid future mistakes and to learn from the mistakes of others.  There 
is a need for a sensible balance between education and deterrence. 
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Question 19 - Should a component of enforceable undertakings be the acknowledgment of specific 
wrongs? 
 
We do not oppose the suggestion that enforceable undertakings should include acknowledgement of 
specific wrongs.  This is typically the case where an individual adviser is the subject of an enforceable 
undertaking. 
 
The matters behind enforceable undertakings are often complex with more than one theme.  Where 
the matter involves more than one adviser, then the issues are often different.  This can introduce 
uncertainty into the enforcement process, as licensees can argue that each case is separate and 
different.  We raise this on the basis that there will certainly be circumstances where an enforceable 
undertaking is the most suitable and timely response to an enforcement action, and an outright 
acknowledgement of wrongdoing at the licensee level may be much more difficult to agree upon.  
Forcing matters to go to court on the grounds that the licensee refused to accept the regulator’s 
preferred set of words on wrongdoing, may not be the best outcome for all involved. 
 

Question 20 - Should self-reported breaches of the Corporations Act generally attract legal 
sanctions unless some special circumstances exist? 
 
We strongly oppose this suggestion as it is only likely to result in less significant breaches (Section 
912D) being reported to ASIC.  Licensees should be encouraged to report significant breaches to ASIC.  
As soon as you introduce the prospect to legal sanctions, then this is likely to impact the thinking about 
reporting and also potentially delay the timing. 
 
We do not agree with this on a number of dimensions, including the impact that it might have on the 
culture of reporting problems early.  Reporting breaches should be encouraged. 
 
Financial advice is a complicated business and mistakes can happen.  These mistakes need to be 
identified and then resolved in a matter that is consistent with the best interest of the client.  Where 
assessed as Significant under Section 912D, a breach report needs to be submitted to ASIC.  Many of 
these mistakes will be unintentional and in most cases there may be no disadvantage to the client.  An 
example of this might be the repeated us of an out of date Financial Services Guide that had no impact 
upon the quality of the advice.  We do not believe that such errors should be the basis of automatic 
legal sanctions.  There is a need for a sensible balance in this self-reporting regime.  The current model 
has some issues in terms of the completeness of reporting and the timeliness of reporting, however a 
move to automatic legal sanctions on self-reported matters is not going to help completeness or 
timeliness.  We do not support such a proposal. 
 

Question 21 - Should banning orders continue to be preferred to civil penalty proceedings 
in case of licensee/adviser misconduct? 
 
We believe that it is very important to stress that the consequence of a banning order for a financial 
adviser are particularly substantial.  Even a ban of three years will have a huge financial and 
reputational impact on a financial adviser.  They will be very constrained in terms of their income 
generating capacity during this period.  Where they own their practice, they will often be forced to sell 
it, and often at a discounted price.  After the conclusion of their banning term they will also find it 
particularly difficult to get back into the financial advice sector.  A digital record of the banning will be 
available on-line for an extended period of time and will impact recruitment decisions both within 
financial services and also potentially outside.  It is clear that the standards of many licensees have 
risen significantly in recent years and they will be very unlikely to recruit anyone who has previously 
been banned. 
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The use of civil penalty proceedings may be appropriate in certain circumstances, however if the 
thinking is that this will deliver a greater penalty, then we would suggest that this view understates 
the consequences of a banning order. 
 
The closure of a licensee is also a very serious penalty with broad consequences.  This was 
demonstrated by the closure of Dover Financial.  Whilst this matter did highlight some serious issues, 
the practical reality was that the majority of these advisers in this licensee were good advisers, all of 
whom were significantly impacted by the very sudden closure of the business.  We believe that this 
case highlighted some serious issues in the overall licensing regime, where innocent parties were 
placed at jeopardy by the actions of others.  It might be that there needs to be a better way to resolve 
such matters. 
 
For anyone (licensee or adviser) who has exited the industry and is unlikely to be significantly 
disadvantaged by a banning, then we would agree that civil penalty proceedings would be more 
appropriate. 
 

Question 22 - Should ASIC make more use of its Section 916G power to give a licensee 
information about a person who is or will be a representative of the licensee? 
 
We note that ASIC indicated in a witness statement that they rarely if ever use the powers within 
Section 916G.  The AFA is certainly unaware of this power being used in the past.  We believe that ASIC 
should use these powers to work cooperatively with other bodies to share information that might 
assist the licensee to avoid recruiting an inappropriate adviser or for an existing adviser to avoid or 
minimise any further consumer damage. 
 
It is our view that this is a very important power and would be very useful for licensees in considering 
whether to appoint an adviser or to more closely supervise or monitor an adviser. 
 
We are aware of cases where a licensee is unaware of serious matters involving one of their advisers 
when ASIC may already be aware.  This reduces their ability to take appropriate action. 
 
When a licensee reports an adviser to ASIC through a Section 912D significant breach notice, they 
rarely get any information back from ASIC as part of this process, other than possibly the receipt of 
various notices requesting the provision of client files or other information.  We believe that there are 
grounds for greater sharing of information during such investigations, no matter whether the adviser 
remains with the licensee or has moved to a new licensee. 
 

Question 23 - Does Section 916G need to be amended so as to be more effective? 
 
We believe that this power should be amended to allow ASIC to share information with a code 
monitoring body under the upcoming Professional Standards legislation and also with professional 
associations.  We are conscious that an adviser may be under investigation for as long as two years 
before any enforcement action is taken and a determination is publicly communicated.  It is apparent 
that these advisers could be doing further damage to clients during this time and therefore closer 
oversight is very much warranted. 
 
As was highlighted in Round 2 of the Royal Commission hearings, the professional associations were 
not advised of matters with respect to investigations undertaken by either licensees or the regulator.  
We believe that this presents a substantial gap in terms of our ability to oversee members where there 
were genuine concerns with respect to their conduct. 
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We note that the TPB has a practice of advising recognised tax (financial) adviser associations of any 
action that they have taken with respect to tax financial advisers who are noted as being a member of 
the recognised association.  We believe that similar arrangements should apply with ASIC. 
 
It may also be appropriate to add a step in the authorisation of a new adviser, where the licensee 
advises ASIC of their intention to appoint a particular adviser and ASIC then has a limited period of 
time to notify the licensee of any material issues or concerns.  This would help to avoid a licensee 
appointing an adviser where there are clear grounds for them to avoid doing so. 
 

Question 24 - Should there be more focus on criminal proceedings against licensees rather 
than individual advisers? 
 
This is a question than depends very much on the circumstances of the matter.  Where it relates to 
misconduct directly undertaken by the licensee then we would agree with this proposition. 
 
Alternatively, where it relates to misconduct by the advisers appointed by a licensee where the 
licensee was not aware of their misconduct and where there were no reasonable grounds to suggest 
that they should have been, then we do not believe that this should be the matter of criminal 
proceedings. 
 
We believe that the regulatory model should be a combination of education, guidance, remediation 
and enforcement.  Licensees should be held to account for serious misconduct, however there will also 
be cases where they should be given the benefit of the doubt and the focus should be more on 
education and remediation.  There is a need for a sensible balance and a commitment to moving the 
majority of the sector along the journey towards higher standards. 
 
As with many things that are complex and have multiple considerations, the answer to this question 
depends very much on the specifics of the matter and the benefit of such action to the community. 
 

Concluding Remarks 
 
We thank you for the opportunity to respond to the Interim Report and for our feedback to be 
considered in the preparation of the final report.  We are supportive of the overall Royal Commission 
process and believe that it will deliver material changes that will ultimately be beneficial for Australian 
consumers of financial services and financial advice.  We highlight the importance of the development 
of the right culture and the utilisation of risk management systems that not only call out poor 
processes, but also the existence of poor culture. 
 
We have set out firm views with respect to grandfathered commissions and life insurance 
commissions.  These are both complex issues where there is a requirement for a detailed investigation 
and consideration of the consequences.  We do not support the way these matters have emerged and 
believe that it is important that parties can stand up and express strong views on these issues, even if 
they differ from the positions being put forward by the majority of stakeholders.  It is always better to 
consider such decisions based upon an informed view, whereas in these cases, there is a genuine risk 
that some parties have express views without an interest in considering the practicalities or even the 
potential consequences. 
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Should the Royal Commission require clarification of anything in this submission then please contact 
us on (02) 9267 4003 or via email at philip.kewin@afa.asn.au. 
 
Yours Sincerely, 

 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 
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Appendix 1 
 

Interim Report Clarifications 

 

RC Report Statement Analysis of Statement 

“The content and extent of changes to be made 
in 2012, and later in 2014 and 2015, were 
contested. Before the introduction of the 
legislation that was enacted in 2012, 
government established a ‘Peak Consultation 
Group’ drawn from bodies as diverse as the 
Association of Financial Advisers, the Australian 
Bankers’ Association, CHOICE, Industry Super 
Australia and the Property Council of Australia. 
For about 12 months before the legislation was 
enacted, this group met each month to discuss 
the proposals. It is, therefore, not surprising 
that the resulting provisions show signs of 
compromise and accommodation of widely 
divergent interests. 
For the moment it is useful to focus on two of 
those compromises. The first was that conflicts 
of interest between adviser and client should 
be permitted to remain but be ‘managed’. The 
second was that some forms of conflicted 
remuneration were, and still are, allowed to 
continue.” (pages 88 and 89) 

The FoFA reforms were first announced by Chris Bowen, the Minister for Financial Services, Superannuation 
and Corporate Law on 26 April 2010.  The announcement included:  

• a prospective ban on conflicted remuneration structures including commissions and volume based 
payments. 

• The introduction of a statutory fiduciary duty so that financial advisers must act in the best interests of 
clients. 

• Increasing transparency and flexibility of payments for financial advice by introducing ‘adviser charging’ 
that will help align the interests of the financial adviser and the client; is clear and product neutral; and 
where the investor will be able to opt-in to the advice in response to a compulsory annual renewal 
notice. 

• Percentage-based fees will only be charged on ungeared products or investment amounts and only if this 
is agreed to with the retail investor. 

The announcement clearly set out that the ban on conflicted remuneration was a “prospective” ban, which 
meant that it would not apply to existing business.  Importantly the announcement clearly stated that it did 
not initially apply to risk insurance.  It also clearly stated that it did not initially apply to soft dollar benefits. 
 
The final version of the FoFA package included grandfathering provisions for existing commission 
arrangements, consistent with the initial intent of a “prospective” ban.  The final package also included an 
exemption for life insurance, except for group life arrangements and for default superannuation 
arrangements, which was an outcome that went further than the April 2010 position.  Importantly the 
consultation also led to the introduction of a ban on soft dollar or non-monetary benefits.  The consultation 
was not simply a series of measures to weaken the package. 
 
Expressed directly, the original proposal included an exemption for existing business and for life insurance.  If 
anything, it could be argued that the consultation led to an increase in the requirements with respect to life 
insurance and non-monetary remuneration.  It is incorrect to suggest that the exemption for grandfathered 
commissions and life insurance were a compromise as a result of the consultation with industry. 



AFA Submission in Response to the Interim Report – Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry 

 32 

RC Report Statement Analysis of Statement 

 
Also, and importantly in terms of conflicted remuneration, the FoFA package went beyond the proposal in the 
2009 Ripoll report which recommended the Government consult with and support industry in developing the 
most appropriate mechanism to cease payments from product manufacturers to financial advisers. 
 

“The interests of the client are to obtain the 
best financial advice reasonably available. More 
particularly, if the advice is for the client to 
acquire some financial product, it is in the 
client’s interests to obtain the best product: 
best in the sense that it is fit for purpose but 
best in the sense also that it is the cheapest and 
(as far as can reasonably be determined) the 
best performing product available. By contrast, 
the adviser’s interest is to further his or her 
career and to maximise financial reward and 
the licensee’s interest is to maximise profit. 
Where an adviser is employed by, or aligned 
with and acts on behalf of, a principal who 
manufactures or sells financial products, the 
adviser’s interests (and the principal’s) will be 
advanced by persuading a client to acquire one 
of the principal’s products.” (page 89) 

It is not always as simple as to suggest that the product should be the cheapest.  In terms of superannuation 
and investments it may be that the product features and other attributes could mean that the product that 
best suits the needs of the client is not the cheapest.  In terms of life insurance, the terms of the cover are 
often much more important than the level of the premium.  This is certainly highlighted in the quality of some 
of the Direct Life Insurance products which have very low claims payout ratios.  Just as is the case with many 
other types of product or service, there is often more to the consideration than just the price. 
 
Whilst it may be true that some advisers will look at each client in terms of a specific transaction, the majority 
of financial advisers, and particularly those who are self-employed are looking to build a business which is 
often based upon the development of long-term relationships that deliver long term benefits to the client.  
Many financial advisers have relationships with their clients that are deep and decades long.  They have been 
there as the client has experienced life events and challenges.  They know much of the detail around the 
client’s personal circumstances and their goals in life.  In some cases they attend birthday parties and other 
key family events.  They are relationships that demonstrate two way commitment and support. 
 
Self-employed advisers and those working in a small business make up at least 80% of all financial advisers.  It 
is Unnecessarily simplistic to think that all advisers are only interested in maximising their outcomes out of 
each transaction. 
 
Self-employed Financial advisers do not act on behalf of a principal.  It is also important to note that a large 
number of financial advisers are authorised by a licensee that is not a product provider and therefore the 
conflict that is described here does not apply to them. 
 
We think it is important to avoid putting all financial advisers in the one basket or to assume that they are 
routinely prioritising their interests above those of their clients.  A number of financial advisers provide pro-
bono advice or give back to the community in a variety of other ways. 
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“They are results that demonstrate the validity 
of a basic observation of the world: that the 
choice between interest and duty is resolved, 
more often than not, in favour of self-interest. 
And they are results that, on their face, deny a 
fundamental premise for the legislative scheme 
of the FoFA reforms: that conflicts of interest 
can be ‘managed’ by saying to advisers, ‘prefer 
the client’s interests to your own’. Experience 
(too often, hard and bitter experience) shows 
that conflicts cannot be ‘managed’ by saying, 
‘Be good. Do the right thing’. People rapidly 
persuade themselves that what suits them is 
what is right. And people can and will do that 
even when doing so harms the person for 
whom they are acting. 
It may be assumed that the recognition of these 
basic truths lay behind the provisions of the 
FoFA reforms that prohibited the payment or 
acceptance of ‘conflicted remuneration’.  But 
the conflicted remuneration provisions also 
reflected compromise by allowing for some 
forms of conflicted remuneration to continue 
to be received.” (page 91) 

The capitalist system is based upon self-advancement and self-interest.  This is a concept that applies in 
almost all sectors of the economy.  Conflicts of interest exist in almost all sectors of the economy, in small 
business and large business.  Company directors are often exposed to conflicts of interest and need to 
carefully manage these conflicts.  Financial advisers are also exposed to conflicts of interest, some of which 
they necessarily need to avoid and some of which need to be carefully managed.  The financial advice sector 
has extensive disclosure obligations that exceed the requirements in other professions. 
 
In medicine, a surgeon has a conflict of interest in recommending a surgical procedure, when another form of 
non-surgical treatment might be available and equally effective.  Also in law, lawyers are often put in a 
position of conflict in recommending a course of legal action that will generate more fees as opposed to an 
alternative option.  How can you legislate the removal of these conflicts? 
 
In financial advice, conflicts of interest emerge in all forms of remuneration, whether this is an hourly rate 
basis (which might lead to over-servicing), a flat fee arrangement (which could lead to underservicing) or an 
asset-based fee or in a life insurance context, commissions. 
 
We do not accept a blanket statement that experience shows that conflicts cannot be managed.  There are 
many financial advisers who devote significant effort to the financial education of their clients.  This is one of 
the best solutions for clients to ensure that they understand the advice that they have received and that the 
advice that they are relying upon is in their best interest. 
 
The avoidance or minimisation of conflicts is preferable where that is possible.  There are other situations, like 
life insurance advice, where commissions deliver a better outcome for clients and should therefore be 
supported. 
 

“From 1 January 2018, conflicted remuneration 
includes volume-based benefits given to a 
licensee or representative in relation to 
information given on, or dealing in, a life risk 
insurance product. A monetary benefit relating 
to a life risk product will not be conflicted 
remuneration if it is a level commission within 

The Commission has not correctly expressed the provisions with respect to life insurance commissions.  The 
Life Insurance Framework legislation (in Sections 963B and 963BA) provides that a compliant commission is 
either: 

• A level commission arrangement, in that the percentage payment in the first year is the same as for 
subsequent years, or 

• The amount of the up-front and ongoing commission complies with the caps established by ASIC and 
that the commission payment is subject to defined clawback provisions. 
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the applicable cap and provides a ‘clawback’ 
arrangement if the policy is cancelled, not 
continued, or the policy cost is reduced in the 
first two years of the policy.” (pages 92 and 93) 

 
There is an important clarification that we felt appropriate to put forward.  There is no cap on the level 
commission option and a clawback provision does not apply for level commission business.  The cap and 
clawback provisions apply to upfront commissions for life insurance products, other than group life policies 
and life insurance on default superannuation products. 
 

“After the commencement of the FoFA 
reforms, payment and receipt of some forms of 
conflicted remuneration for financial advice 
was permitted to continue by ‘grandfathering’ 
provisions made by Subdivision 5 of Division 4 
of Part 7.7A of the Corporations Regulations 
2001 (Cth). It is neither necessary nor profitable 
to trace the detail or history of those 
grandfathering provisions. At the risk of some 
inaccuracy it is enough to note that certain 
arrangements made before the FoFA reforms 
came into force in July 2013 that would 
otherwise have fallen within the ban on 
conflicted remuneration were, and remain, 
excluded from the definition of conflicted 
remuneration. For present purposes, two 
points are important. 
First, despite it being recognised that the 
grandfathered forms of remuneration are 
conflicted remuneration (because they could 
reasonably be expected to influence the choice 
of financial product recommended by a 
licensee or representative to retail clients, or 
could reasonably be expected to influence the 
financial product advice given to retail clients 
by the licensee or representative), charging and 

We have interpreted this to suggest a view that changes were made after the commencement of FoFA.  As 
highlighted above the ban on conflicted remuneration was a “prospective” ban from the time of the first 
announcement on FoFA in April 2010.  The suggestion that grandfathering was added after commencement is 
false.  Whilst it may not be profitable to address this error, we believe that it is necessary to correctly reflect 
the history of this matter and the true impact. 
 
The position can be further clarified by the following statement in the 29 August 2011 media release from Bill 
Shorten, when he tabled the FoFA legislation, and specifically referred to grandfathering: 
 
“Following legal advice from the Australian Government Solicitor, the Government has determined that the 
ban on conflicted remuneration (including the ban on commissions) will not apply to existing contractual 
rights of an adviser to receive ongoing product commissions.” 
 
The original legislation also specifically provided for grandfathering through the following section: 
 
Section 1528 - Application of ban on conflicted remuneration 

(1)  Subject to subsections (2) and (3), Division 4 of Part 7.7A, as inserted by item 24 of Schedule 1 to 
the amending Act, does not apply to a benefit given to a financial services licensee, or a 
representative of a financial services licensee, if: 

(a)  the benefit is given under an arrangement entered into before the application day; and 
(b)  the benefit is not given by a platform operator. 

(2)  The regulations may prescribe circumstances in which that Division applies, or does not apply, to a 
benefit given to a financial services licensee or a representative of a financial services licensee. 
(3)  Despite subsection (1), that Division does not apply to a benefit given to a financial services 
licensee, or a representative of a financial services licensee, to the extent that the operation of that 
Division would result in an acquisition of property (within the meaning of paragraph 51(xxxi) of the 



AFA Submission in Response to the Interim Report – Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry 

 35 

RC Report Statement Analysis of Statement 

receiving these exempted forms of 
remuneration have been permitted to 
continue. And even now, five years on, 
licensees and representatives can, and do, 
continue to charge and receive these fees.” 
(pages 93 and 94) 

Constitution) from a person otherwise than on just terms (within the meaning of that paragraph of 
the Constitution). 

 
The grandfathering of conflicted remuneration was also addressed in the Further Future of Financial Advice 
Measures 2012 Explanatory Memorandum in paragraphs 2.82 to 2.86, including the following paragraph: 
 
“2.85     It is intended to provide for payments made by platform operators under this provision. It is also 
intended that the regulations will provide for conflicted remuneration with respect to both individual and 
group risk insurance products within superannuation to be banned from 1 July 2013, to align with the start 
date of the MySuper reforms. 
[Schedule 1, item 33, subsection 1528(2)]” 
 
Such regulations to address payments by platform operators were introduced by the Minister (Corporations 
Amendment Regulation 2013 (No. 5)) on 28 June 2013 before the commencement of the FoFA legislation.  
Grandfathering was not introduced after the commencement of FoFA. 
 
We note the point about the risk of these Grandfathering provisions influencing advice, however consider that 
it necessary to clarify this point.  The grandfathering of commissions applies with respect to existing clients 
who are in commission paying products.  It does not apply to new clients and it does not apply to moving 
these existing clients to new products.  These trail commission paying products are closed to new business.  
The potential impact is that advisers may recommend that an existing client stay in a product that pays 
grandfathered trail commission when this may no longer be in the best interests of the client.  Whilst this is a 
risk, the exposure is much less than appears to have been suggested.  We have separately suggested 
measures to address this risk in our response to Question 8. 
 
We are not aware of any case study during the course of the Royal Commission’s hearings that suggested 
client detriment as a result of grandfathered commissions. 
 
Finally, we believe that it is important to make the point that the payments of grandfathered commissions do 
not constitute financial advisers and licensees continuing to charge and receive fees.  Grandfathered 
commissions are not fees and do not result from any actions of the adviser to charge a client.  These are 
payments that are processed by the product provider. 
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“If the premise for the conflicted remuneration 
provisions is accepted (and no-one suggested 
that it should not be) how can the 
grandfathering provisions be justified today? At 
the time the changes were first made, 
participants in the industry could say that 
sudden change in remuneration arrangements 
may bring untoward consequences for 
countervailing benefits that would not 
outweigh the harms of disruption. Has that 
argument now outlived its validity? 
It was said in evidence that to outlaw all 
conflicted remuneration would diminish 
income that licensees now receive. It would 
follow, so the argument went, that clients 
would have to pay more for advice. And more 
than one witness suggested that no one 
licensee could afford to be the ‘first mover’ in 
this area for fear of suffering a commercial 
disadvantage in relation to those who chose to 
maintain the payments.” (page 94) 

We do not accept the premise that all conflicts should be avoided.  In large part we think that the existing ban 
on conflicted remuneration has the right balance.  As discussed in the next section, we believe that there is 
room for some exemptions to exist provided that appropriate controls are in place. 
 
As discussed above, the impact of grandfathered commissions has a reduced impact upon the financial advice 
that is provided today and this impact is expected to decline further over time. 
 
As we have previously pointed out, there was nothing in the former Government’s FoFA announcements nor 
the FoFA legislation that suggested that grandfathering would only exist for a limited period of time.  In 
addition, there has been virtually no focus upon the issue until the discussion emerged in the closing 
submission to the Round 2 hearings.  In this context, many advisers have purchased businesses and client 
books in recent years where they have paid a multiple of recurring income for the grandfathered commission 
clients.  These advisers may have taken out loans for the purchase of these businesses with the trail 
commission rights being treated as security for the loan.  The removal of grandfathered commissions could 
put them in breach of their loan conditions.  To remove grandfathered commission would be unreasonable for 
these impacted advisers. 
 
As we have previously pointed out, clients in grandfathered commission paying products are typically 
effectively paying a lower percentage of assets (0.5%) when compared to full fee paying clients and also 
commonly have much lower account balances.  This might in large part be as a result of them receiving a 
lower level of on-going service.  If trail commissions were banned and these clients wanted to retain access to 
financial advice, then it is inevitable that they would end out paying higher fees. 
 
We discuss below the incorrect understanding of the so called ‘first mover’ issue.  This is flawed on many 
levels including the difference between salaried and self-employed financial advisers and the difference 
between being a product provider and an advice licensee. 
 
The point made that many licensees have a level of reliance upon grandfathered payments is correct and it 
needs to be an important consideration in this matter. 
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“By contrast, AMP submitted that the 
grandfathering arrangements provided for in 
the FoFA arrangements should remain in place 
and, in effect, should, over time, be allowed to 
wither on the vine.  Behind the submission lay 
unexpressed allusions (expressly advanced 
when grandfathering was introduced and also 
mentioned by ANZ in its submissions) 
suggesting that changing the permitted forms 
of remuneration may constitute some 
acquisition of property otherwise than on just 
terms. Two points may be made about those 
allusions. First, where would be the 
‘acquisition’? Who would acquire anything? It is 
not apparent that any proprietary benefit or 
interest would accrue to any person.  But 
second, and no less importantly, if the point is 
good, it was good when most forms of 
conflicted remuneration were prohibited. Yet 
no-one sought then to challenge the validity of 
the relevant provisions and the FoFA bans on 
conflicted remuneration have now been 
operating for five years without challenge.” 
(page 95) 

In the context of the suggestion of an “allusion”, we bring the Commissions attention to the statement 
mentioned above in Bill Shorten’s media release of 29 August 2011: 

“Following legal advice from the Australian Government Solicitor, the Government has determined 
that the ban on conflicted remuneration (including the ban on commissions) will not apply to existing 
contractual rights of an adviser to receive ongoing product commissions.” 

 
We further bring the Commissions attention to Sections 1528(3), 1530 and 1531(2) of the Corporations Act 
and paragraphs 2.83 and 2.86 of the Further Future of Financial Advice Measures Explanatory Memorandum 
that each refer in some way to the acquisition of property (within the meaning of paragraph 51(xxxi) of the 
Constitution) from a person otherwise than on just terms. 
 
The existence of the issue with the acquisition of property rights on other than just terms is directly related to 
the Australian Government Solicitor and the legislation as part of the introduction of the FoFA reforms, not 
something that has been raised by the industry in hindsight. 
 
In terms of the question raised about an ‘acquisition’, it would seem to us that this was achieved by the 
potential cancellation of the contractual right to receive trail commission by the Government legislating to 
ban them.  Such an action by the Government would in effect be the acquisition of property rights and in the 
absence of compensation would be on other than just terms. 
 
In terms of the second comment made about why the other conflicted remuneration provisions were not 
opposed on the basis of a similar argument around the acquisition of property rights on other than just terms, 
this is simply answered by the fact that the other conflicted remuneration provisions in the FoFA package 
were all “prospective” provisions.  The ban applied to future business, not existing business.  The confusion on 
this point highlights for us deeper concerns about a broader lack of understanding of the nature of the 
financial advice business. 
 

“Evidently, some entities have overcome the 
arguments against removing grandfathered 
commissions, and now consider it 
advantageous to do so. The first mover 
problem has been eliminated. The onus now 

The suggestion that the move by a small number of institutional groups to remove grandfathered 
commissions on in-house products only for salaried advisers only can somehow be easily expanded to the 
entire market is a serious misunderstanding of the structure of the financial services industry. 
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shifts to the entities wishing to continue to pay 
and accept grandfathered commissions to 
demonstrate why the calculations made by 
Westpac, Macquarie and ANZ do not work for 
them. 
Those points will then have to be considered 
against the point of principle made by ASIC in 
its submissions. This is that ‘any exception to 
the ban on conflicted remuneration, by 
definition, has the ability to create misaligned 
incentives, which can lead to inappropriate 
advice’.  That is not a point that depends on 
evidence. It is the unchallenged (and 
unchallengeable) basic premise for the 
conflicted remuneration provisions. The 
grandfathering arrangements were temporary 
and exceptional measures. Once the legislative 
premise is accepted (and it was not challenged) 
the question must be ‘Why should the 
grandfathering provisions remain?’ The 
question is not, as AMP, NAB and ANZ 
suggested, ‘What evidence is there to warrant 
change?’” (page 97) 

Firstly, we are talking here about salaried advisers, who are paid a salary and often get some form of bonus on 
top of their salary.  In many cases their remuneration arrangements had already moved away from any 
material focus upon grandfathered trail commissions.  Thus, in terms of the financial advisers involved, the 
impact was most likely immaterial.  That is why there has been no outcry by parties who might be expected to 
support them, such as a union.  It would be a very different issue if these announcements were extended to 
the self-employed advisers with the aligned dealer groups of these institutions. 
 
Secondly, these announcements reflect decisions being made at both the product provider level and the 
dealer group (advice licensee) level.  It is only in a vertically integrated context that such decisions can be 
made at both levels.  A review of these announcements will note that it does not apply to external products 
for those same advisers and clients and certainly does not apply to aligned (self-employed) advisers. 
 
Typically, when a trail commission is turned off (which does happen at the clients request), it is the product 
provider that keeps the money, rather than it flowing to the client.  Thus, if an advice licensee sought to turn 
off trail commissions, it would be the product provider that benefited.  A non-aligned licensee would face a 
huge challenge seeking to have this trail commission somehow applied to the benefit of the clients. 
 
Achieving this in a material way across the entire industry would be impossible in the absence of legislation.  
There is also a deeper issue with the ability of the product systems across the entire industry being capable of 
rebating these grandfathered commissions to clients.  To assume this is somehow straight forward is entirely 
unrealistic.  As highlighted above, the suggestion that the ‘first mover’ problem has been eliminated is 
completely incorrect. 
 
An important point to address is if these impacted clients actually wanted to retain access to their adviser 
after trail commissions were turned off, is how would they do this? 
 
We note the statement made by ASIC – “In principle, any exception to the ban on conflicted remuneration has 
the ability to create misaligned incentives which can lead to inappropriate advice”.  We agree that this is 
correct at a high level and that in the absence of other controls it does create a risk.  It should be noted that 
this is a statement of principle, rather than a binding rule.  It is the Commission who has added the words “by 
definition” which might imply that this is more definitive.  The non-monetary exemptions for example around 
education are very sound.  Putting in place a ban on conflicted remuneration of all forms would prevent 
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product providers running events designed to grow the skills and knowledge of financial advisers that 
ultimately works for the benefit of consumers.  This is a principle, and in our view, sets the premise around 
the need for sound controls to exist for any exemptions to ensure the effective management of risk. 
 
In the Witness Statement by Peter Kell and in ASIC’s submission following Round 2 they specifically make 
mention of commissions on life insurance and the review being undertaken in 2021.  ASIC have not called for 
a ban on life insurance commissions and in this context, it can be assumed that they accept that exemptions 
to conflicted remuneration can exist as long as they are appropriately managed. 
 
James Shipton made further statements in a Senate Estimates (Senate Legislation Committee) hearing on 30 
May 2018, where he made it clear that a statement about “removing conflicts of interest altogether” did not 
apply to life insurance commissions and that it was important to constantly review remuneration structures to 
minimise or mitigate conflicts of interest.  This is an acknowledgement of the management of conflicts of 
interest. 
 
We put forward the view that it is impossible to remove all conflicts of interest in any field.  This does not just 
apply to financial advice.  In law, where there might be an hourly rate fee arrangement, there is a conflict of 
interest where over-servicing or consideration of immaterial matters will result in an increase in the bill.  
Equally so, there is a conflict of interest in an hourly rate basis or a flat fee charging basis in financial advice.  
You cannot remove all conflicts of interest.  It is essential that the culture is right and the controls are in place 
to ensure that conflicts are effectively managed. 
 

“That misaligned incentives can lead to 
inappropriate advice calls attention to two 
other issues: one concerning the separate 
treatment of benefits given in relation to life 
risk products (other than a group life policy for 
members of a superannuation entity, or a life 
policy for a member of a default 
superannuation fund) and the second 
concerning the payment of sales-related 

The AFA has very strong views on the importance of the continuation of life insurance commissions, which we 
set out in detail in our response to Question 28 in the Round 2 hearings and in response to Question 9 above.  
The key points in support of commissions for life insurance are as follows: 

• Advice on life insurance is essential as the products are complex and consumer awareness of their 
needs is often limited.  Retail advised life insurance is typically cheaper, with more adequate cover 
and better terms. 

• Under the Life Insurance Framework, commission rates are capped and largely standardised, meaning 
that there is no incentive to choose one product over another. 

• The cost of providing life insurance advice is significant.  The pricing of life insurance products means 
that commissions bring forward future year premiums and ensure that the cost to the client in the 
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bonuses (or ‘variable remuneration’) to 
advisers. 
As noted earlier, changes have been made, 
with effect from 1 January 2018, to the rules 
that govern the payment of commissions in 
connection with life risk products.  But, subject 
to those changes, selling life insurance products 
is still rewarded by upfront and trail 
commissions. Why do not these arrangements 
lead to misalignment of incentives? Why should 
these provisions remain? 
Put shortly, if crudely, sales staff can be 
rewarded by commission; advisers should not 
be.”  (page 98) 

first year is not excessive.  If they had to pay both a fee for the advice on a fully costed basis and the 
premium, it would be much more expensive. 

• Life insurance clients are often very different to other financial advice clients.  They need life 
insurance as they have high debts and dependents to protect.  These are typically people who do not 
have a lot of spare cashflow to pay fees for life insurance advice. 

• Some clients who seek life insurance are ultimately unsuccessful due to health reasons.  Under the 
commissions model they typically will only pay a small fee or nothing at all for the advice.  If such 
clients had to pay a full fee for the advice and then ended out with no cover, then no doubt this would 
create an outcry. 

• Australia has a problem with underinsurance and the removal of commissions, along with other 
changes in the life insurance market, would result in a substantial decline in the level of cover.  This 
will significantly increase the cost of social security for those unable to work and for the families 
impacted by injury and illness or premature death. 

• Typically, financial advisers provide a lot of support to their clients (or the family) who experience a 
life insurance claim.  The cost of these services is covered out of the ongoing commission.  We believe 
that this is a better model than charging clients (or their family) for the provision of support in 
submitting a life insurance claim at such a delicate time. 

• There is no example of a successful no commissions model anywhere in the world.  The LIF 
arrangements are already more demanding that virtually any other jurisdiction. 

• Quite simply, commissions are a remuneration model, not an incentive model. 
 
With respect to bonuses for salaried financial advisers, we share concerns about the appropriateness of 
measures that reward product sales, although this is already very limited.  Our starting position is that 
financial advisers, just like many other employees across the Australian workforce, should be incentivised to 
perform.  We believe that salaried financial advisers should be incentivised to provide quality advice and 
ongoing service to as many clients as possible.  In this way we support bonus arrangements that recognise 
advice quality (compliance), customer satisfaction and the generation of financial advice revenue.  We believe 
that the removal of any reference to the revenue that they generate is counter-productive.  Such a proposal is 
likely to create more problems than it resolves.  It does not make sense to remove performance from an 
incentive system. 

 
 


