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25 October 2018 
 
The Solicitor Assisting the Commission 
Level 34, 600 Bourke Street 
Melbourne, Vic, 3000 
 
By on-line submission:  
 
Dear Commissioner, 
 

AFA Response to the Insurance Round: Royal Commission into Misconduct in the Banking, 
Superannuation and Financial Services Industry 

 
We refer to the policy questions arising from the Round Six hearings of the Royal Commission into 
Misconduct in the Banking, Superannuation and Financial Services Industry. 
 
The Association of Financial Advisers acknowledges the important work being done by the Royal 
Commission.  Whilst financial advice on life insurance was not part of the case studies in Round six, we 
note the focus upon conflicts of interest and remuneration.  We do not accept the apparent 
proposition from the Royal Commission that conflicts cannot be managed and must be avoided.  We 
will discuss this further below.  The majority of financial advisers create positive outcomes for many 
clients on an ongoing basis as part of what they do.  Financial advisers play a very important role in the 
life insurance market, helping clients get the best possible cover at the most reasonable price and 
being there at the time of need when they have the chance to make a claim. 
 
We note the question with respect to commissions for life insurance financial advice which was also 
addressed in the Interim Report.  We are perplexed as to why this would be a focus when the life 
insurance industry is in the middle of a major reform program where caps have been placed on the 
level of upfront commissions and a standardized two-year clawback has been put in place.  These 
reforms are less than a third of the way through and there is only limited data available to demonstrate 
the impact.  In our view it is totally unreasonable to be talking about further reform to life insurance 
commissions when the current reforms are only in the early stages of implementation.  We have a lot 
more to say about this issue in our response to question 8, however as a summary of these points in 
support of commissions for life insurance, please refer to the following: 

• Advice on life insurance is essential as the products are complex and consumer awareness 
of their needs is often limited.  Retail advised life insurance is typically cheaper, with more 
adequate cover and better terms. 

• Under the Life Insurance Framework, commission rates are capped and largely 
standardised, meaning that there is no incentive to choose one product over another. 

• The cost of providing life insurance advice is significant.  The pricing of life insurance 
products means that commissions bring forward future year premiums and ensure that 
the cost to the client in the first year is not excessive.  If they had to pay both a fee for the 
advice on a fully costed basis and the premium in year one, it would be much more 
expensive. 

• The life insurance clients are often very different to other financial advice clients.  They 
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need life insurance as they have high debts and dependents to protect.  These are typically 
people who do not have a lot of spare cashflow to pay fees for life insurance advice. 

• Some clients who seek life insurance are ultimately unsuccessful due to health reasons.  
Under the commissions model they typically will only pay a small fee or nothing at all for 
the advice.  If such clients had to pay a full fee for the advice and then ended out with no 
cover, then no doubt this would create an outcry. 

• Australia has a problem with underinsurance; and the removal of commissions, along with 
other changes in the life insurance market, would result in a substantial decline in the level 
of cover.  This will significantly increase the cost of social security for those unable to work 
and for the families impacted by injury and illness or premature death. 

• Typically, financial advisers provide a lot of support to their clients (or the family) who 
experience a life insurance claim.  The cost of these services is covered out of the ongoing 
commission.  We believe that this is a better model than charging clients (or their family) 
for the provision of support in submitting a life insurance claim at such a delicate time. 

• There is no example of a successful no commissions stand-alone protection model 
anywhere in the world.  The LIF arrangements are already more demanding that virtually 
any other jurisdiction. 

• Quite simply, commissions are a remuneration model, not an incentive model. 
 

Understanding the Life Insurance Market 
 
Underlying any discussion on life insurance is a deeper issue with respect to the commitment of the 
country on whether to operate a risk pooling solution to protect Australians in the event of life and 
disability events.  This is something that the Government and the broader community can respond 
to, however if Australia does support a risk pooling solution for life and disability events, then there 
are some essential elements to that model that need to exist.  The elements include the following: 

• A basis for placement of insurance 
• A diversity of products and channels for consumers to choose. 
• A high level of participation. 
• A basis for positive selection of risks. 

 
In the absence of these conditions, a viable life insurance market may not be possible. 
 
A basis for placement might include a forced or compulsory model.  Another common mechanism is 
the payment of intermediaries to facilitate the placement of insurance (through the provision of 
advice).  In the absence of some basis for placement, the volume of new business will place the viability 
of the sector at risk.  Life insurance is often discussed as a product that people need to be convinced 
to buy.  This is attributable to a range of factors including an unrealistic view of one’s own 
invulnerability and a lack of desire to focus upon the prospect of premature death or injury.  We like 
to think of life insurance as a person’s demonstration of their commitment to and love for their family 
and the future livelihood of their family.  There is a need to rework the image of life insurance. 
 
The Australian life insurance market has three separate channels that each operate with different 
products and significant differences: 

• Group insurance through superannuation provides for a straight forward mechanism for 
people to get standardized base level cover.  Automatic acceptance limits enable people 
to get cover up to a certain level, without the requirement for underwriting.  No advice is 
provided and therefore the cover is not tailored to the individual’s needs.  This market has 
a range of other characteristics including a declining level of cover as people get older.  
One other important attribute is that the policy is between the trustee and the life insurer 
and can change over time.  This means that the insurer can change and so can the terms 
of cover.  This has been most noticeable with respect to the terms for Total and Permanent 
Disability (TPD), where the terms have tightened up significantly and it is much more 
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difficult to get a payout, despite premiums going up at the same time. 
• Direct life insurance where there is typically no intermediary, no advice is provided, the 

products are more basic and often there is no underwriting.  Whilst the general public 
would normally expect direct insurance to be cheaper than advised insurance, this is not 
the case.  Direct insurance has high costs of advertising, promotion and selling.  In many 
cases, this makes their acquisition costs higher than those attributed to advised life 
insurance where commissions are paid to financial advisers. The lack of underwriting or 
very limited underwriting also means that insurers are less aware of the level of risk they 
are taking and therefore they price these products higher.  With Direct life insurance, the 
consumer is only being offered life insurance by one insurer.  Direct life insurance also 
demonstrates high lapse rates as consumers reassess their need for the product. 

• Retail Advised Life Insurance where a financial adviser provides tailored advice on quality 
products from across the market that are fully underwritten.  Because the insurers know 
what risk they are taking on, they usually provide better pricing.  Insurers need to compete 
with other insurers and therefore the products are much better.  The retail advised market 
generates more than 50% of life insurance premiums in the Australian market.  This is also 
the channel where the client has someone on their side when they experience a claim. 

 
Australia has a high level of participation in terms of insurance within superannuation, although some 
proposed changes in the Protecting Your Superannuation Package of reforms are likely to lead to a 
reduction in cover for people under the age of 25, for those with balances below $6,000 and for those 
with inactive accounts.  Research by KPMG suggests that these reforms could reduce the level of cover 
by as much as 50% and the level of premiums by as much as 42%.  KPMG have also suggested that 
these reforms could increase the cost for remaining members by as much as 26%.  This will have a 
huge impact upon the overall insurance market.  The Direct insurance market has been under intense 
focus at the Royal Commissions with questions raised about sales practices and the value of these 
products.  If commissions were reduced or banned for retail advised business, then this would have a 
very significant impact upon the size of the life insurance market. 
 
In terms of life insurance, the cheapest policy is certainly not always the best.  The terms of the cover 
are often much more important than the level of the premium.  This is certainly highlighted in the 
quality of some of the Direct Life Insurance products which have very low claims payout ratios.  Just as 
is the case with many other types of product or service, there is often more to the consideration than 
just the price. 
 

Direct Insurance 
 
As discussed above, the Direct life insurance channel is one avenue for consumers to get life insurance.  
It is however a channel where they typically do not get advice and therefore the cover is not tailored 
to their circumstances.  The Royal Commission has also placed a strong focus on sales practices, lapse 
rates and consumer benefits. 
 
We have a particular concern that a customer could be contacted by a Direct insurer and end out 
having new arrangements put in place without any consideration of their existing insurance 
arrangements.  Financial advisers have material additional obligations when they are recommending 
the replacement of one product with another.  These obligations do not apply in the context of general 
advice or just implementation without any advice.  This is an important gap that needs to be addressed.  
This is also an issue that plays out in the automatic consolidation of superannuation funds, where there 
is no consideration given the implications on life insurance.  People choosing to click a button to trigger 
consolidation of their superannuation can find themselves lose their insurance and be unaware of the 
consequences.  There is a genuine risk of client detriment in this process that needs to be better 
addressed. 
 



AFA Submission in Response to the Insurance Round – Royal Commission into Misconduct in the 
Banking, Superannuation and Financial Services Industry 

 4 

We noted with interest the discussion during the hearings about the nature of the Direct life insurance 
market and in particular the reported fact that Direct life insurance is often more expensive, and the 
products are substantially worse than retail advised products in terms of cover and policy terms.  This 
fundamental issue is also played out in terms of the very low claims payout ratios that seem to apply 
to the products sold in the Direct channel.  We have been particularly concerned that one life insurer 
has recently launched a television advertising campaign that dismisses the value of life insurance 
advice and suggests that the insurance is 20% cheaper because it is sold Direct. Apart from the fact 
that this is incorrect, given the premium rate comparison seems to include direct and advised products, 
in our view such advertising is misleading, and it is also contrary to the interests of Australian 
consumers of life insurance advice as it actively discourages people from seeking advice from a 
financial adviser with respect to life insurance.  Given the complexity of life insurance, it is our view 
that it is almost essential to seek advice when acquiring life insurance.  The lack of consumer awareness 
about life insurance and the underlying assumption that the sale of any product via a Direct model 
should be cheaper is actually leading to an increased risk of customers making the wrong assumptions 
and ending up in products that are not suitable and do not deliver value to consumers.  We ask the 
Royal Commission to consider possible solutions to this issue. 
 
Whilst we believe that there is a place for a Direct channel, we are also very clear that where a client 
can seek advice they should, as retail advised insurance will deliver a much better outcome. 
 

The Difference between Financial Advice and Sales or Selling 
 
One important point that has been raised by our members is the repeated reference in the questions 
to ‘Sales’ and ‘Selling’.  Our members provide financial advice.  Financial advisers who focus on life 
insurance provide financial advice not sell product.  They promote the need for insurance and assist 
clients to understand the implications if they experience a life insurance event, however they do not 
sell life insurance products.  We think that it is important to make this statement as the repeated 
reference to ‘sales’ and ‘selling’ is inconsistent with the profession of providing financial advice.  
Financial advisers have an obligation to act in the best interests of their clients. 
 
There are many benefits of receiving financial advice with respect to life insurance.  These include the 
following: 

• Without advice, people have very little understanding of how much insurance they need 
or even how to go about working out their needs. 

• Financial advisers help clients to understand the different types of risks and the products 
available to address those risks.  This includes advice on the best way to structure the 
insurance, whether this be inside or outside super or otherwise. 

• Financial advisers develop an understanding of the client’s health and any pre-existing 
conditions to work out which products might be most suitable and which insurers will best 
meet their needs.  In this way they are trying to minimize any premium loadings and avoid 
any policy exclusions. 

• Financial advisers are there to review a client’s ongoing insurance needs which might 
change as a result of a range of factors, including the birth of a child, the purchase of a 
new house, the repayment of debt, and an increase in salary or a change of job.  

• Financial advisers are there to assist the client at the time of claim, including managing the 
claim on their behalf.  They know how to support the client, how to prepare the claim 
application form and how to present the evidence that might be required.  They typically 
do not charge for this service unlike the lawyers who work in this space who often charge 
30% or more of the benefit. 
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Reference to $6 billion in Commissions 
 
We note the discussion in the opening statement from Counsel Assisting on 10 September 2018 with 
respect to the total amount paid in commissions to financial advisers over a five-year period.  We 
acknowledge that the Royal Commission has already corrected some of these numbers, which we 
address below, however we are not sure what the purpose of these statements by Counsel Assisting 
was.  Commissions are paid to financial advisers to provide financial advice with respect to 
recommending appropriate life insurance for Australians and for assisting clients to implement those 
insurance arrangements.  Exhibit 6.2 demonstrates that advised retail life insurance represents 
approximately 55% of total premiums for what is a large life insurance industry. 
 
$6 billion over five years, is equivalent to $65,000 per financial adviser authorised to provide life 
insurance advice, per year.  This needs to cover the full cost of providing life insurance advice and the 
implementation of these new insurance arrangements on behalf of clients.  This needs to be viewed 
in the context of the cost of providing life insurance advice, which many estimates suggest is in the 
region of $2,500 per client. 
 
As we said above, we are not sure what the purpose of reporting this number is.  It could equally be 
the total salaries paid to life insurance company employees or possibly more importantly, the 
payments made to lawyers as part of the role they play with respect to life insurance claims.  The fact 
that this number amounts to a significant number across the entire advice sector over a five-year 
period, does not and should not devalue the substantial benefits of seeking advice on life insurance.  
This number for total commissions only has meaningful context when it is discussed relative to the 
amount of insurance claims paid to the clients of financial advisers, which is a much larger number.  
This ratio of commissions to claims payments is a measure that demonstrates the value of financial 
advice on life insurance and provides better balance in this debate. 
 
When originally mentioned, we had reason to be concerned about the reliability of these reported 
commission numbers.  In particular the reference to Metlife having paid more than $390 million in 
commissions to financial advisers over a five-year period.  We knew this could not be correct as Metlife 
did not even have an open product offering for the retail advised market.  Exhibit 6.5 suggests that 
Metlife represents just 0.2% of new policies.  The Metlife witness statement clearly states that they 
only had a legacy closed book for retail life insurance and that 90% of their premiums are through the 
group life insurance market.  Page 11 of their statement indicates that only $1.145m of premiums were 
received in the retail sector in the five-year period and page 40 sets out that only $406,500 in 
commissions were paid for retail business in that five-year period.  Counsel Assisting corrected this 
number on 12 September 2018, reducing the Metlife total from $390M to $406,500.  We are not 
doubting that substantial payments were made for life insurance advice, however we retain concerns 
about the accuracy of these numbers.  We do not believe that these numbers should be used in a way 
that fails to identify the value of this financial advice. 
 

Life Insurance Industry Statistics 
 
We recognize the work undertaken by APRA and ASIC to develop greater information on the operation 
of the life insurance sector, particularly with respect to claims payment data.  We also recognised the 
work that ASIC has done with respect to the collection of information on lapse data and product 
replacement information.  We believe that this information is particularly important and is the best 
vehicle to address the existence of inappropriate product replacement by financial advisers.  It has 
always been our view that rather than prioritizing a focus upon the remuneration of all financial 
advisers providing life insurance advice, that there should be a direct focus upon the limited number 
of advisers who were doing the wrong thing with respect to inappropriate life insurance replacement. 
 
We believe that there is an opportunity for improved statistics in other areas of the life insurance 
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market.  We recognise the benefit of looking at things like claims payment ratios (total claims payments 
divided by total premiums) at the insurer and product level.  One other important factor that we 
believe needs to be considered is the percentage of the claims amount that flows to the benefit of the 
customer.  Most financial advisers provide claims support to their clients at no additional charge.  This 
could be contrasted with other channels where the involvement of lawyers in the claims process is 
much more common.  Often lawyers are paid 30% to 40% or more of the total benefit.  Thus, whilst 
we agree and support the idea of enhanced claims payment ratio data, we also believe that this needs 
to be extended to include a measure of the ratio of the claims payments that ends up in the hands of 
the consumers divided by the total premiums.  This is a more useful measure of the value of life 
insurance. 
 
We believe that it is appropriate to ask the question as to whether a cap should apply to the fees paid 
to a lawyer for their role in the management of an insurance claim, including a cap on fees as a 
percentage of the total benefit? 
 

Responding to the Questions Raised by the Royal Commission 
 
Many of the questions raised by the Commission are deep and potentially have significant implications 
for the life insurance industry and the financial advice sector.  We are open to sensible reforms that 
address identified issue, that are adequately consulted on and are carefully considered in order to 
avoid unintended negative consequences.  It is important to ensure that regulatory change does not 
restrict competition and innovation, which both contribute to the longer-term benefit of consumers 
or to increase the cost of providing life insurance advice. 
 
We have focused our responses in large part to the questions on life insurance and the issues most 
directly related to financial advice. 
 

Question 1 - Is the current regulatory regime adequate to minimise consumer detriment? 
If the current regulatory regime is not adequate to achieve that purpose, what should be 
changed? 
 
The Royal Commission has focussed upon consumer detriment.  It is clear that there is room for further 
changes to reduce the risk of consumer detriment in the life insurance industry.  It is the AFA’s view 
that consumers will achieve a better outcome if they access financial advice on life insurance.  This will 
ensure that they get insurance arrangements that are tailored to their needs and that they will get a 
choice of products to choose from and get support at the time of claim. 
 
We believe that one way that more people can get quality life insurance through the retail advised 
channel is by reducing the cost of providing life insurance advice.  Recent changes and the continuing 
increases in the cost of providing financial advice are pushing up the point at which it is viable for a 
financial adviser to provide advice to a client.  With reduced remuneration and the increase in costs, it 
is now difficult for an adviser to provide financial advice to a client who has an annual premium of 
much less than $2,000 per year.  This is forcing more clients to go to the Direct Channel or to seek their 
insurance through their employer superannuation fund or go without life insurance cover. 
 
There is already a lot of reform in play that is impacting upon the retail advised life insurance channel, 
where the Life Insurance Framework has significantly changed the remuneration of financial advisers 
with respect to life insurance advice.  The Professional Standards reforms are also going to lift 
education standards and ethical conduct. 
 
We believe that it is appropriate for the Royal Commission to be looking at the operations of Direct 
insurers, including outbound calls, sales practices and the regulatory regime with respect to claims 
handling in order to minimise the risk of customer detriment. 
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A - Product Design 
 

Question 2 - Are there particular products – like accidental death and accidental injury 
products – which should not be sold? 
 
Whilst we are concerned about the issues that have emerged with respect to some of the products 
sold either in the Direct market or via add-on insurance by motor dealers, we are hesitant about the 
prospect of banning specific product types.  In our view, the issues that need to be addressed are 
with respect to the customer understanding of the product, the genuine need for the product and 
also as a measure of outcome, the payout ratio (claims divided by premiums). 
 
We certainly note the concerns with the Accidental death product, where we believe the payout 
ratios are less than 20%.  This is in our view totally unsatisfactory. 
 
We do need to put forward a counter view to explain why there may be a place for accidental death 
insurance.  Some financiers require that a borrower holds life insurance to cover the lender in the 
event of the death of the borrower.  For some clients with particular health issues, accidental death 
might be the only form of life insurance cover that they can obtain in order to enable them to get the 
loan.  In the absence of other changes, a ban on accidental death policies may prevent some people 
from getting a loan. 
 
In our view the best solution to this issue may be for there to be improved reporting on payout ratios 
and some additional powers for the regulators to utilise with respect to intervening where products 
don’t achieve a minimum payout ratio on a three-year average basis.  In our view the minimum 
acceptable payout ratio should be in the vicinity of 40% of premiums paid out in claims. 
 

Question 3 - Should the requirements of the Life Insurance Code of Practice in relation to 
updating medical definitions be extended to products other than on-sale products? 
 
Whilst we appreciate the basis of this question, we don’t believe that it can be implemented on a 
retrospective basis.  Products are priced on the basis of the underlying terms and assumptions.  Any 
reinsurer arrangement is put in place on the basis of the current terms.  Changing the medical 
definitions could fundamentally change the viability of the product and invalidate the reinsurance 
arrangement.  This would necessarily lead to a major review and repricing of the product.  We are not 
convinced that this is in the best interests of consumers. 
 
It may be possible to introduce the requirement for automatic updating of medical definitions into 
modern or future products. By this, insurers would be required to update all products that are 
introduced after a certain date, even if they are subsequently closed, which might otherwise have 
allowed them to avoid being updated. This would need to be done in a way where all parties, including 
the re-insurer were contractually bound. 
 

B - Disclosure 
 

Question 4 - Is the current disclosure regime for financial products set out in Chapter 7 of 
the Corporations Act 2001 (Cth) and Division 4 of Part IV of the Insurance Contracts 
Act 1984 (Cth) adequately serving the interests of consumers? If not, why not, and how 
should it be changed? In answering these questions, address the following matters: 

4.1  the purpose(s) that the product disclosure regime should serve; 
4.2  whether the current regime meets that purpose or those purposes; and 
4.3  how financial services entities could disclose information about financial 
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products in a way that better serves the interests of consumers. 
(Despite the reference to the Insurance Contracts Act 1984 (Cth), this question is not 
limited in scope to contracts of insurance.) 
 
The purpose of the disclosure documents is to assist customers to make decisions and to assist financial 
advises to provide advice on the products. 
 
It is our view that the most significant issue with product disclosure statement is the extent to which 
consumers actually read them and understand them.  We know that this is an issue, however finding 
a viable solution is very difficult. 
 
Australia needs to invest in financial literacy so that average Australians do adequately understand 
products that they are purchasing or investing in. 
 
We do not propose to put forward solutions to improve product disclosure statements, however we 
reinforce the point about the benefit that financial advisers play in assisting clients with their financial 
literacy and understanding of financial products. 
 

Question 5 - Is the standard cover regime in Division 1 of Part V of the Insurance Contracts 
Act 1984 (Cth) achieving its purpose? If not, why not, and how should it be changed? 
 
We do not have any feedback with respect to this question. 
 

Question 6 - Is there scope for insurers to make greater use of standardised definitions of 
key terms in insurance contracts? 
 
We believe that there is an opportunity to define standard minimum terms of some insurance 
contracts.  This is particularly the case with Trauma insurance products where there are 5 or 6 key 
health conditions. 
 
We are also conscious of the recent changes that have been made to many of the Group Super TPD 
definitions in recent years across the group super market.  The changes can be made in that market 
as the insurance contract is between the trustee and the insurer and not directly with the member.  
Group life super arrangements are for a limited period and allow for the terms to be changed over 
time and often for the worse.  In the Retail Advised space, the terms are locked in and cannot be 
reduced. 
 

C - Sales 
 

Question 7 – Should monetary and non-monetary benefits given in relation to general 
insurance products remain exempt from the ban on conflicted remuneration in Division 4 of 
Part 7.7A of the Corporations Act 2001 (Cth)? If so, why? 
 
We do not proposed to comment with respect to the remuneration in the general insurance market, 
however we are not of the view that the current arrangements are causing any major detriment for 
consumers. 
 

Question 8 – Should monetary benefits given in relation to life risk insurance products 
remain exempt from the ban on conflicted remuneration in Division 4 of Part 7.7A of the 
Corporations Act 2001 (Cth)? Why shouldn’t the cap on such benefits continue to reduce to 
zero? 
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There has been a lot of discussion on conflicts of interest and whether they can be managed or need 
to be avoided.  The Royal Commission seems to have formed a view that they should be avoided in 
the case of financial advice.  It has also been asserted that this is the view of ASIC.  In this context we 
would like to draw your attention to statements made by ASIC.  In their response to the Round 2 
questions ASIC clearly expressed a view that the Life Insurance Framework reforms should be 
allowed to play out and that they were scheduled to undertake a further review of the sector in 
2021.  The Chair of ASIC provided some further clarification with respect to this view in an answer to 
a question from Senator John Williams at a 30 May 2018 Senate Estimates hearing: 
 
Senator WILLIAMS: Thanks for that. Mr Shipton, on Thursday 17 May you gave a speech titled The 
Trust Deficit and Corporate Australia. The speech contained the following statement: 
“…the best way to deal with some conflicts was not to manage or disclose them, but to remove them 
altogether. This is an option that ASIC favours in relation to conflicted payments and advice. There 
can be no ambiguity in this area.” 
In terms of life insurance, Mr Shipton, there was a long process that started with ASIC Report 413 in 
2014 and ended with ASIC legislative instrument 2017/510, which introduced caps and clawbacks for 
life insurance commissions from 1 January 2018. Given your speech and the context of your 
published statement, do you no longer support your own legislative instrument on life insurance 
commission caps? If not, what has changed? 
 
Mr Shipton: Thank you for the question. To clarify, when I was talking in that speech about conflicted 
payments and advice, I was talking about financial advice. I went on to also use that as an example or 
a benchmark to show that, when talking about the broader issue of conflicts of interest, particularly 
in remuneration, eradication of conflicted payments is one option. I wouldn't go on and then 
extrapolate that our policies in relation to other areas like life insurance are a direct consequence. 
That said, it is very important in all of these areas that the industry, and companies and entities 
within that industry, are constantly looking at the remuneration structures so as to minimise or 
mitigate conflicts of interests. 
 
Senator WILLIAMS: So there's no plan for changing the process that was put in place for 
commissions for life insurance? The other commissions for advice have gone? 
 
Mr Shipton: Correct. 
 
We believe that this response provides a useful context with respect to the issue of conflicts of interest 
and whether they can be managed.  We will set out below why the removal of commissions for life 
insurance advice would have a devastating impact upon the Australian Life Insurance market. 
 
We would like to be clear on one point up front.  The banning of commissions on life insurance in 
Australia would be a global experiment, the likes of which have never been seen previously.  Whilst 
different models apply around the world, and some countries have greater reliance upon their 
welfare system, in terms of countries that have a vibrant voluntary stand-alone protection system, 
this would be a first.  The consequences of banning commissions would be difficult to reverse.  It 
would lead to a substantial decline in new business volumes that would place enormous pressure on 
the operations of life insurers.  Equally importantly, it would lead to the healthy lives leaving the 
regime and pushing prices up as a result of anti-selection.  It would be the less healthy lives that 
would dominate the risk pool.  This would generate an irreversible downward spiral.  Commissions 
establish one of the essential ingredients for a life insurance market – a basis for placement. 
 
We strongly oppose any move to make further changes to the treatment of commissions on Life 
Insurance.  The Life Insurance Framework changes only commenced on 1 January 2018 and further 
reductions are scheduled over the next two years.  To the extent that these changes were felt 
necessary by the Government, we certainly see no need to make further changes until there has 
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been the opportunity to assess their effectiveness.  These reforms flowed from a long period of 
consideration and consultation and are what could only be described as world leading in terms of the 
extent of restrictions being enforced.  The LIF caps are the lowest caps for any country that has a cap, 
right across the world.  Whilst it is very early days with these reforms, the life insurers are already 
reporting that there has been a reduction in the level of policy lapses, which is an important 
outcome.  We have not seen any recent evidence that would support any need for further action and 
certainly not a ban of commissions on insurance.  In the absence of this evidence and without the 
opportunity to see the full impact of the LIF reforms or for ASIC to undertake the 2021 
comprehensive review of the consequences of LIF, there is absolutely no basis for further change. 
 
Life Insurance was left out of the FoFA reforms (except for non-monetary benefits) on the basis of 
very sound reasons.  It was clearly understood at the time that the removal of commissions would 
have a very negative impact on the ability for Australians to get quality life insurance solutions. 
 

Other Impacts on the Life Insurance Market 
 
The Government has the Protecting Your Super package in front to the Senate at the moment.  
Research by KPMG estimates that this package will lead to a 50% reduction of the level of life 
insurance cover within group superannuation and a 42% reduction in group premiums.  These 
changes will have a substantial impact on the overall life insurance market.  The Direct life insurance 
market has been rightly challenged in the Royal Commission and has been the subject of a recent 
damming report by ASIC.  With such pressure on the other two channels for life insurance, a ban on 
commissions for the retail advised channel would be incredibly destabilising.  We note the messages 
that came out of the Insurance round that Direct Life Insurance was more expensive than the retail 
advised version and also a substantially inferior product.  One other factor that we think needs 
serious consideration is what is the minimum acceptable level for a claims payout ratio (claims to 
premiums).  The Royal Commission highlighted that some Direct products had a payout ratio of less 
than 20%, which is totally unacceptable.  In contrast the Australian retail advised market has claims 
payout ratios at the upper end on an international comparison basis.  This all highlights the 
importance of consumers having access to advised life insurance. 
 

Reasons Why Commission on Life Insurance Should not be Banned 
 
To summarise, we believe that the caps on both upfront and ongoing commissions under the Life 
Insurance Framework should stay unchanged for the following reasons: 

• The clients of life insurance advice should have the option to choose to pay for their advice 
(and associated services) either via the payment of a fee or alternatively by a commission 
paid by their insurer. 

• International experience does not suggest that banning commissions on life insurance is a 
viable model.  There is only one nation (The Netherlands) in the world where commissions 
are banned, and this market is only sustained by a cultural obligation to have life insurance 
when you take out a mortgage.  A very limited number of countries have introduced caps, 
however notable leading economies such as the USA, New Zealand and the UK have no 
limitations on stand-alone protection business. 

• Extensive research by leading actuarial and accounting firms (e.g. Rice Warner and KPMG) 
indicates that there is a high level of underinsurance in Australia.  This reflects people who 
don’t have any insurance and those who don’t have enough.  This will only get worse if 
commissions on life insurance were banned.  An impact on underinsurance is already 
expected as a result of the Life Insurance Framework.  This increases the demands on the 
social security system. 

• Life insurance is a very different product to investments and superannuation.  
Superannuation is effectively mandatory in Australia.  Life insurance is not mandatory and 
whilst it is often available through group superannuation, this is typically at a level well 
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below the needs of the client.  Consumers do not fully appreciate the need for insurance, 
and advice is often necessary before they really appreciate the importance of it.  The typical 
client for insurance is different to that for investments and superannuation clients, in that 
insurance clients are often younger, have higher debt and have less disposable income or 
available assets.  They simply don’t have the willingness or capacity to pay anything more 
than a notional fee for advice. 

• As a result of the long-term increases in house prices in Australia, the level of personal debt 
has sky-rocketed.  This has substantially increased the need for life insurance.  Low wages 
growth is putting pressure on household disposable incomes, making affordability more 
difficult. 

• The Royal Commission has previously referred to a lack of willingness to pay for financial 
advice, which in the current climate is likely to get worse, not better.  Research undertaken 
by Zurich in 2011 revealed that 57% of clients would leave the life insurance market 
altogether if they were forced to pay any amount for life insurance advice.  The cost of 
providing life insurance advice is estimated to be at least $2,500.  This cost covers the initial 
meeting, client fact find, product research, SoA preparation and implementation including 
dealing with medical assessments and potential consequences.  If advisers had to recover 
this cost via a fee for service in year one, then the impact on the client is set out in the 
following table.  The client ends out paying substantially more in year one ($4,000 versus 
$2,000).  In this respect, commissions work for the benefit of clients as the insurer brings 
forward future year premiums to pay the financial adviser for the initial advice. 

 

TOTAL COSTS Commission Model Fee for Service Model 

Clients Fees for Service - $2,500 

Total Premium $2,000 $1,500 

Total Cost to Client $2,000 $4,000 

Total Year 1 Revenue to Planner 

Hybrid Commission- $1,600 

Level Commission - $600 (per 
annum) 

$2,500 

 

• The reluctance of consumers to pay on the basis of a fee for service for life insurance advice 
has the risk of working against consumers in ensuring that their cover continues to be 
appropriate.  Unless the client already has an ongoing contractual relationship with their 
adviser, they may be reluctant to pay a one-off fee for a risk review.  The danger of this is 
that they do not get advice on how best to make changes to their policies if needed.  Another 
risk is that they might cancel a policy that they still need, without understanding the 
consequences.  Most importantly they may not get claims support or be aware that they 
could make a claim for example on income protection or a specific trauma policy benefit.  
Typically, most fee for service life insurance arrangements are made when there are other 
professional services being provided and the client pays for a bundled more holistic service. 
In most cases these clients are high net worth or at least high income, who can afford higher 
ongoing fee arrangements, where the insurance is included as part of the package. 

• Premiums for Income Protection policies are typically tax deductible.  Where clients were 
forced to pay a fee on top of the premium, the advice fee would not be tax deductible.  This 
compounds the negative implications for the cost to clients. 

• On top of all the factors above, there is one other important reason why commissions remain 
the preferred remuneration model for life insurance advice.  Unlike investment and 
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superannuation clients, for whom there will always be a suitable product, in a percentage of 
cases, it is not possible to find an insurance solution for some clients.  People who have 
health issues may be subject to premium loadings, exclusions or even straight out rejection.  
The adviser may need to try a number of insurers, however in the end there may not be a 
viable solution.  These are often the people who need insurance the most.  The more health 
issues, the more work that is involved for the adviser.  Financial advisers do not feel that it is 
right to charge a large up-front adviser service fee, where they may be unable to obtain 
insurance for the clients.  Clients would not accept this either.  Under the commission model, 
advisers accept this risk, on the basis that they will be paid for clients where policies can be 
implemented. 

• There are three key channels for the sale of life insurance, being retail advised, direct and 
group super.  The retail advised option is one where the recommendation is tailored to meet 
the needs of the client, where the product is more comprehensive and where cover is 
guaranteed on a going forward basis.  The cost of the retail advised product is less than that 
of direct insurance, despite the product being of a higher quality.  The retail advised channel 
also is the only one where the client gets genuine support in the event of a claim. 

 

The Background to LIF – ASIC Report 413 
 
To the extent that past work by ASIC (Report 413) has indicated that there was an issue with 
inappropriate product replacement, it needs to be noted that this report revealed that the current 
Hybrid form of upfront commission model (80% upfront commission and being reduced to 60%) 
delivered a 93% compliant advice outcome.  Rather than making further changes to commission 
rates, we strongly encourage regulatory action to be taken against those advisers who are identified 
as inappropriately replacing product.  ASIC is now collecting information on lapses from life insurers 
and are investigating advisers who are highlighted as part of this process.  Generally, the insurers 
know which advisers are inappropriately replacing insurance and therefore direct action can be taken 
against them rather than looking at further reforms to commissions that will unnecessarily impact 
client access to insurance advice and the viability of insurance specialist advice businesses. 
 

Conclusion on Life Insurance Commissions 
 
In conclusion, we believe that a banning of commissions on insurance would decimate the market for 
retail advised life insurance, resulting in a significant decline in the levels of insurance that 
Australians have and also a decline in the number of financial advisers.  This would lead to much 
greater stress being placed on the Federal welfare system and Australian families.  Research has 
been done to show the implications of underinsurance on the cost of Government funded social 
security benefits (KPMG Report – Underinsurance – Disability Protection Gap in Australia – 2014). 
 
The importance of life insurance to the Australian community, is demonstrated by the claims 
numbers.  In 2016, a total of $9.2 billion in life claims was paid to Australian families. The statistics 
from 2015 indicate that 70% of life insurance claims were paid from retail advised policies (source - 
the Risk Store). 
 
Significant work led to the introduction of the Life Insurance Framework, and while we believe the 
lower caps will inhibit future accessibility of consumers to advice, this should be allowed to run its 
natural course with the planned review in 2021.  We believe that there is no basis to reduce the 
commission caps beyond what is already built into the LIF regime and we certainly see no 
justification to reduce the caps to zero, which would effectively ban commissions on life insurance.  
The consequences of such action would have a huge detrimental impact on the level of insurance in 
Australia, which would be disadvantageous for many Australians and the Federal Budget. 
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Question 9 – Is banning conflicted remuneration sufficient to ensure that sales 
representatives do not use inappropriate sales tactics when selling financial products? Are 
other changes, such as further restrictions on remuneration or incentive structures, 
necessary? 
 
We note the strong focus upon the terms ‘sales’ and ‘selling’ in this question.  We assume therefore, 
that this question does not apply to financial advisers who provide financial advice rather than sell 
products.  We do nonetheless question this dominant focus upon the removal of conflicts of interest 
and commissions.  There are many markets across Australia where commissions are part of the sales 
model.  We therefore don’t understand why there is this strong focus upon removing all conflicts from 
financial services.  If commissions were banned on the sale of cars, then the volume of new car sales 
would crash.  Would this be a good thing for the Australian car consumer?  What would then emerge 
is a model for the direct sale of cars through representatives of the car manufacturers. 
 
We continue to assert that the careful management of conflicts is a better solution, rather than any 
suggestion of a complete ban on conflicts of interest.  We also make the point that careful 
consideration needs to be given to the remuneration arrangements that apply to the managers of life 
insurers, in addition to the managers of advisers and sales teams to ensure that the interests of clients 
are prioritised.  This will contribute to a culture that is based around client outcomes rather than sales 
incentives. 
 
If this question was intended to apply to financial advisers, then we make the point that the Best 
Interest duty and related obligations apply to financial advisers and there are also a range of other 
measures to address inappropriate product replacement. 
 

Question 10 - Should the direct sale of insurance via outbound telephone calls be banned? 
If not, is the current regulatory regime governing the direct sale of insurance via outbound 
telephone calls adequate to avoid consumer detriment? If the current regulatory regime is 
inadequate, what should be changed? 
 
We agree that the direct sale of insurance via unprompted outbound calls should be banned.  Where 
a consumer has responded to a campaign or initiated contact with the insurer then the insurer should 
be able to call the consumer back to proceed with addressing the needs of the customer. 
 

Question 11 - Is Recommendation 10.2 from the Productivity Commission’s report on 
“Competition in the Australian Financial System”, published in June 2018, sufficient to 
address the problems that can arise where financial products are sold under a general advice 
model (for example, the sale of financial products to consumers for whom those products 
are not appropriate)? If not, what additional changes are required? Are there some financial 
products that should only be sold with personal advice? 
 
We support the recommendation from the Productivity Commission to change the name for general 
advice on the grounds that this presents a risk that people may incorrectly assume that they are 
getting advice.  We are also concerned with respect to how some operators are using a general 
advice model when it is more than likely the case that they are providing personal advice.  For 
example, when a customer is discussing their insurance needs with a sales person, how does this 
conversation proceed to assist them to determine the amount of cover required without taking into 
consideration their personal circumstances.  We believe that there are some fundamental challenges 
in selling life insurance via a general advice model and recommend that this is addressed. 
 
It is our view that in an ideal world Australians would only buy life insurance on the basis of personal 
advice.  We know that this is not always possible and that many Australians get life insurance via 
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their superannuation fund, without getting advice.  We also appreciate that some customers who 
utilise the Direct channel would not have premiums large enough or the capacity to pay a fee that 
would make them viable for a financial adviser. 
 

Question 12 - Should all financial services entities that maintain an approved product list be 
required to comply with the obligations contained in FSC Standard No 24: Life Insurance 
Approved Product List Policy? 
 
The FSC Standard only requires licensee to include 3 life insurance products on their Approved Product 
List.  The 2015 Trowbridge report recommended that licensees have at least half of the retail life 
insurer market on the APL.  We believe that half of the market is a more appropriate standard.  This 
will better enable financial advisers to meet their best interests duty obligation. 
 
We understand the argument that products on the APL need to be thoroughly investigated and that it 
might be too expensive to research/investigate all products, however to ensure the best possible 
outcome for clients, we believe at least 50% of the market is a sensible solution. 
 
In addition to the size of the APL, advisers should also have the flexibility to recommend other products 
that are not on the APL where they meet the needs of the client.  This should be facilitated by a ‘non 
approved product’ process, which is identified in the FSC Standard. 
 

D - Add-On Insurance 
 

Question 13 - Should the sale of add-on insurance by motor dealers be prohibited? 
 
We do not believe that it is appropriate for motor dealers to be selling life insurance products on either 
a personal advice or a general advice basis.  Life insurance products are complex and should not be 
sold by people who do not have the necessary understanding of the products.  This not only leads 
people to believe these motor dealers are financial advisers, but ultimately results in significantly 
poorer outcomes than would have resulted had they seen a true financial adviser. 
 
ASIC has done a lot of good work in this area and have highlighted the very low payout rations on some 
of these products that are sold in the add-on market.  We believe that the payout ratios for these 
products are appalling and that they contribute to creating a bad name for the broader insurance 
market. 
 
We do not propose to respond in detail with respect to general insurance products, however believe 
that there needs to be a sensible mechanism to ensure that a minimum payout ratio applies across all 
products.  If the cost of the marketing and distribution of these products are two high to enable an 
adequate payout ratio to be built into the product pricing, then they should not be on the market. 
 

Question 14 - Alternatively, should add-on insurance only be sold via a deferred sales 
model? If so, what should be the features of that model? 
 
As stated above, we do not believe that life insurance should be sold by the means of an add-on sale 
and therefore do not believe that a deferred sales model is applicable. 
 
We recognise the issues created by the sale of add-on products at the same time as the sale of motor 
vehicles.  A deferred sales model is one potential solution, which we understand is used in other 
jurisdictions.   
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Question 15 - Would a deferred sales model also be appropriate for any other forms of 
insurance? If so, which forms? 
 
In our view, the deferred sales model is proposed for add-on sales, where the primary purchase is 
the vehicle.  This is in part because the consumer is primarily focussed on the purchase of the car and 
there is an increased risk that they will be talked into purchasing other things at the same time.  We 
do not believe that the same considerations apply where the primary purchase is life insurance. 
 
It is important to note that in some circumstances clients may wish to arrange life insurance in a 
short timeframe, such as where some existing cover may be about to expire.  We would therefore 
not like to see the mandating of a deferred sales model in this context as this would prevent clients 
from obtaining advice and implementing the insurance in a very short timeframe. 
 
We would see grounds for a deferred sales model to apply with the outbound sale of life insurance if 
that form of selling was allowed to continue. 
 

Question 16 - If the ban on conflicted remuneration is not extended to apply to general 
insurance products, should the payment of commissions for the sale of add-on insurance by 
motor dealers be limited or prohibited? 
 
As discussed above we recommend that the sale of life insurance products via the add-on approach 
for motor vehicles be banned on the grounds that they would typically not have the knowledge to 
assist clients with these products. 
 
In terms of general insurance, our high-level view is that it would be inappropriate to ban commissions 
and that other approaches should be developed to deal with the issues with add-on insurance. 
 

E - Claims Handling 
 

Question 17 - Should the obligations in section 912A of the Corporations Act 2001 (Cth) 
apply to all aspects of the provision of insurance, including the handling and settlement of 
insurance claims? 
 
The AFA supports the extension of the obligations in Section 912A to complaints handling. 
 

Question 18 - Should ASIC have jurisdiction in respect of the handling and settlement of 
insurance claims? 
 
We recognise that the exemption for complaints handling excludes ASIC from having jurisdiction for 
this area.  As we have proposed that complaints handling should be covered under Section 912A, we 
are therefore supportive of ASIC having some level of jurisdiction in this area. 
 

Claims Handling – Life Insurance 
 

Question 19 - Should life insurers be prevented from denying claims based on the existence of a 
pre-existing condition that is unrelated to the condition that is the basis for the claim? 
 
One of the important roles that financial advisers play in the provision of life insurance advice is to 
understand the personal circumstances of the client, which includes understanding any pre-existing 
health conditions.  This element of their role generally assists in ensuring that the level of non-
disclosure is minimalised. 
 



AFA Submission in Response to the Insurance Round – Royal Commission into Misconduct in the 
Banking, Superannuation and Financial Services Industry 

 16 

At a high level we would like to say that life insurers should not deny a claim on the grounds of the 
non-disclosure of a pre-existing health condition that is unrelated to the claim.  With these situations 
there is always more complexity.  Was it intentional or unintentional non-disclosure and was there one 
matter of non-disclosure or multiple?  Where it is just one minor matter of non-disclosure then we 
would certainly favour accepting the claim.  Where there are multiple cases of non-disclosure we 
would feel that the life insurer was justified in rejecting the claim.  This makes it very difficult to 
establish a definitive position where some would be accepted, and others were not.  This is a complex 
matter that requires further consideration.  Our experience is that insurers do demonstrate some 
flexibility and discretion in these cases. 
 

Question 20 - Should life insurers who seek out medical information for claims handling 
purposes be required to limit that information to information that is relevant to the claimed 
condition? 
 
Question 20 is connected to Question 19.  Life insurers might seek out the customer’s full medical 
history to see if there is any evidence of non-disclosure.  Thus, if the answer to Question 19 was that 
claims should be paid despite non-disclosure, then obtaining the full medical record may not be 
required.  It may be appropriate to consider placing time limits on the historical data that an insurer 
can obtain. 
 

Question 21 - Should life insurers be prevented from engaging in surveillance of an insured 
who has a diagnosed mental health condition or who is making a claim based on a mental 
health condition? If not, are the current regulatory requirements sufficient to ensure that 
surveillance is only used appropriately and in circumstances where the surveillance will not 
cause harm to the insured? If the current regulatory requirements are not sufficient, what 
should be changed? 
 
Mental health patients are encouraged to engage with other people and to continue to lead active 
lives.  Often one of the greatest sources of treatment is having a pet and therefore people with mental 
health conditions should be out walking their dogs.  This is likely to ultimately be good for them. 
 
It is much more difficult to identify fraudulent mental health claims on the basis of observation, as 
opposed to people with a physical basis for a claim.  For this reason, we do not believe that the 
surveillance of a claimant with a medical health condition should be permitted.  We do note that 
fraudulent claims do occur, and that life insurers need to have some mechanisms to investigate claims 
that they suspect are not genuine.  In the absence of this, the costs of insurance will go up. 
 
We believe that regulatory change may be required to address this area, however we will leave it to 
others to suggest the most appropriate regulatory solution 
 

Claims Handling – General Insurance 
 

Question 22 - Should the General Insurance Code of Practice be amended to provide that, 
when making a decision to cash settle a claim, insurers must: 

22.1  act fairly; and 
22.2  ensure that the policyholder is indemnified against the loss insured (as, for 

example, by being able to complete all necessary repairs)? 
 
We do not proposed to respond to this question on general insurance claims. 
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F - Insurance in Superannuation 
 

Question 23 - Should universal: 
23.1  minimum coverage requirements; and/or 
23.2  key definitions; and/or 
23.3  key exclusions, 

be prescribed for group life policies offered to MySuper members? 
 
We believe that clients get the best life insurance cover when they seek financial advice.  In this way 
they will get advice that is tailored to their personal circumstances and their needs.  This is not available 
in the same way to members of MySuper funds and this channel often involves them taking what is 
available in their fund as a default outcome.  The cover that is offered in Group Super arrangements is 
often not as good cover, particularly with respect to the definition for Total and Permanent Disability 
and Income Protection.  In recent years when there has been significant pressure on premium rates in 
the Group market, trustees and life insurers have agreed to change the definitions in order to reduce 
the claims and therefore reduce the premiums.  For this reason, we agree that it is appropriate to have 
minimum requirements and definitions for the insurance offered to MySuper members. 
 
From a consumer outcome perspective, the AFA supports universal standards for the insurance cover 
offered to MySuper members. 
 
We make the point that there needs to be some flexibility in the system as different occupations 
require different types of insurance.  The type and level of insurance cover that applies in the 
construction industry is likely to be very different to that which applies to an employer who has white 
collar employees. 
 

Question 24 - Should group life insurance policies offered to MySuper members be 
permitted to use a definition of “total and permanent incapacity” that derogates from the 
definition of “permanent incapacity” contained in regulation 1.03C of the Superannuation 
Industry (Supervision) Regulations 1994 (Cth)? 
 
 
We do not believe that trustees of a MySuper fund should be allowed to make the definition of 
‘permanent incapacity’ tougher than the definition set down in regulation 1.03C of the Superannuation 
Industry (Supervision) Regulations.  This is the same issue as we have discussed above in Questions 23 
and highlighted in our introduction. 
 

Question 25 - Should RSE Licensees be obliged to ensure that their members are defaulted 
to statistically appropriate rates for insurance required to be offered through the fund under 
section 68AA(1) of the Superannuation Industry (Supervision) Act 1993 (Cth)? 
 
We are not sure precisely what is meant by the reference to statistically appropriate rates, although 
we assume that this means the classification of the member into the correct category. 
 
We are aware of the discussion during the course of the Insurance hearings about people being 
defaulted into smoker rates when they were non-smokers.  The argument that seems to have been 
put forward is that since the majority of people are non-smokers, that this should be the default 
outcome.  Whilst we do have some sympathy for this view, we are also conscious that the life insurers 
are trying to run a business and that the probability of a disengaged member who is a smoker owning 
up to being a smoker if they are defaulted into the non-smoker pricing category is not very high.  We 
therefore accept that the default should be the higher cost option, although the employer and the 
trustees should do more to ensure that the member ends up in the correct category. 
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The classification of people into the higher cost option is the default in many other sectors of the 
economy, where the obligation is on the person to prove that they are entitled to the product or 
service at a discount or reduced rate.  There is a point at which people need to take personal 
responsibility for such matters.  We empathise with the concern on this matter, however there is also 
a level of complexity involved in getting the right outcome.  The distinction between smoker and non-
smoker is rightly a very important consideration in insurance and removing this distinction or 
complicating the application of this distinction would disadvantage non-smokers. 
 
One other practice that exists in the market place is a hybrid rate that does not distinguish between 
smokers and non-smokers. 
 

Question 26 - Should RSE Licensees be prohibited from engaging an associated entity as the 
fund’s group life insurer? 
 
We do not believe that it is appropriate to prohibit an RSE Licensee from utilising an associated life 
insurer.  Whilst we believe that they need to act in the Best Interest of their members, we believe that 
this can be achieved by mandating the completion of a tender process for the appointment of a life 
insurer.  Through the requirement to undertake a tender and for the RSE Licensee Board, with 
independent directors, required to make a decision on the successful tender, it would seem reasonable 
to assume that the right outcome will eventuate. 
 

Question 27 - Alternatively, should RSE Licensees who engage an associated entity as the 
fund’s group life insurer be subject to additional requirements to demonstrate that the 
engagement of the group life insurer is in the best interests of beneficiaries and otherwise 
satisfies legal and regulatory requirements, including the requirements set out in 
paragraphs 22 to 24 of Prudential Standard SPS 250, Insurance in Superannuation? 
 
We do not believe that the requirements of paragraph 22 to 24 of APRA’s Prudential Standard SPS 250 
are particularly prescriptive in terms of the appointment of an associated entity as the fund’s insurer.  
We believe that there would be an opportunity to provide more guidance in this area, including the 
proposal that a competitive tender be undertaken. 
 

Question 28 - Are the terms set out in the Insurance in Superannuation Voluntary Code of 
Practice sufficient to protect the interests of fund members? If not, what additional 
protections are necessary? 
 
We were aware that the Insurance in Superannuation Voluntary Code of Practice was subject to some 
criticism when it was first released, although we felt that some of this criticism was misguided.  We 
believe that this was a sensible attempt at establishing a code, where there will always be the need to 
balance competing agendas and priorities.  In some of the areas, we felt that the code went too far 
including the proposal to terminate insurance in some circumstances after 13 months of inactivity.  
There are a range of value systems that come into play in assessing a code of this nature.  Whilst we 
did not agree with everything, we felt that it represented a good starting position. 
 
We do believe that the issue with it being voluntary needs to be addressed.  This is a point raised in 
the ASIC enforcement Review Taskforce recommendations. 
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G - Scope of the Insurance Contracts Act 1984 (Cth) 
 

Question 29 - Is there any reason why unfair contract terms protections should not be 
applied to insurance contracts in the manner proposed in “Extending Unfair Contract Terms 
Protections to Insurance Contracts”, published by the Australian Government in June 2018? 
 
We are aware that this is an issue that has been hotly debated for some time.  We believe that this 
question is best answered by the insurers themselves. 
 

Question 30 - Does the duty of utmost good faith in section 13 of the Insurance Contracts 
Act 1984 (Cth) apply to the way that an insurer interacts with an external dispute resolution 
body in relation to a dispute arising under a contract of insurance? Should it? 
 
Section 13(1) of the Insurance Contracts Act requires each party to the contract to act towards the 
other party with the utmost good faith.  This might imply that the obligation only applies with respect 
to the dealings with each other directly.  It could also be interpreted that a complaint to an external 
dispute resolution body is still acting towards each other via an intermediary. 
 
This is a legal question and we will therefore leave it to others to provide a definitive response. 
 
Nonetheless, it is our view that the obligation should apply in the context of dealings with the 
Australian financial Complaints Authority (which commences on 1 November 2018). 
 

Question 31 - Have the 2013 amendments to section 29 of the Insurance Contracts Act 1984 
(Cth) resulted in an “avoidance” regime that is unfairly weighted in favour of insurers? If so, 
what reform is needed? 
 
Financial advisers make their clients aware of the implications of Section 29 of the Insurance Contracts 
Act in order for them to understand the consequences of non-disclosure and misrepresentation.  This 
is a very important element of the insurance regime and a cause of disputes. 
 
We understand that life insurers need to be able to rely upon the information that they have been 
given with respect to the life that they are underwriting and that it is reasonable for them to have 
access to remedies with respect to non-disclosure and misrepresentation.  Importantly in the absence 
of these remedies it may be the case that the cost of insurance would increase as the risks are greater. 
 
We appreciate that this is a fine balancing act and it is also an area that from time to time does lead to 
complaints against financial advises when a client has a claim denied as a result of a non-disclosure or 
misrepresentation.  On such occasions, the client may argue that they told the adviser, however the 
adviser did not pass that information on.  Thus, a tougher avoidance power in section 29 does create 
a greater risk for financial advisers. 
 
We do note that Section 29(1)(c) provides some protection for the client in the event that the insurer 
would have accepted the insurance contract in the circumstances where the misrepresentation did 
not occur. 
 
In our view, there is room for greater certainty on when an insurer can avoid a contract. 
 

Question 32 - Does the duty of disclosure in section 21 of the Insurance Contracts Act 1984 
(Cth) continue to serve an important purpose? If so, what is that purpose? Would the 
purpose be better served by a duty to take reasonable care not to make a misrepresentation 
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to an insurer, as has been introduced in the United Kingdom by section 2 of the Consumer 
Insurance (Disclosure and Representations) Act 2012 (UK)? 
 
The AFA believes that the duty of disclosure does continue to serve an important purpose.  Life insurers 
are taking on the risk on the basis that they have a full understanding of the client’s medical history 
and current state.  This underwriting process is extremely important in ensuring that life insurance is 
correctly priced.  We believe that the duty of disclosure remains appropriate. 
 

H - Regulation 
 

Question 33 - Should the Life Insurance Code of Practice and the General Insurance Code of 
Practice apply to all insurers in respect of the relevant categories of business? 
 
The AFA agrees that it would be appropriate for the Life Insurance code of Practice to apply to all 
insurers. 
 

Question 34 - Should a failure to comply with the General Insurance Code of Practice or the 
Life Insurance Code of Practice constitute: 

34.1  a failure to comply with financial services laws (for the purpose of section 
912A of the Corporations Act 2001 (Cth)); 

34.2  a failure to comply with an Act (for example, the Corporations Act 2001 (Cth) 
or the Insurance Contracts Act 1984 (Cth))? 

 
We question the rationale for making a breach of a code, a breach of the law.  Codes are deliberately 
intended to operate at a level above the law.  Therefore, by making them part of the law, this is 
effectively changing the law.  This would also effectively give legislative power to code setting bodies.  
If the code became the law, then the value of a code would diminish. 
 
We have serious reservation about this consideration. 
 

Question 35 - What is the purpose of infringement notices? Would that purpose be better 
achieved by increasing the applicable number of penalty units in section 12GXC of the 
Australian Securities and Investments Commission Act 2001 (Cth)? Should there be 
infringement notices of tiered severity? 
 
The AFA does not have a view with respect to this question, although we note that the ASIC 
Enforcement Review Taskforce has recommended that the utilisation of infringement notices should 
be expanded. 
 

I – Compliance and Breach Reporting 
 

Question 36 - Is there sufficient external oversight of the adequacy of the compliance 
systems of financial services entities? Should ASIC and APRA do more to ensure that 
financial services entities have adequate compliance systems? What should they do? 
 
There are major differences in the oversight styles adopted by APRA and ASIC.  APRA are regulating a 
much smaller community and do active and regular prudential reviews.  ASIC is regulating a much 
broader community and take a more reactive style to their regulation and oversight. 
 
The level of interaction between ASIC and an advice licensee is likely to be very limited until an issue 
arises that may lead to enforcement activity.   
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One point we have been advised of is that licensees find it difficult to get answers from ASIC on what 
they should do, however when they get involved in an enforcement matter, they often get a much 
more proactive and comprehensive response from ASIC in terms of what they should do. 
 
We would like to encourage ASIC to place greater emphasis on education and guidance, which we 
would expect in most cases could lead to a reduction in enforcement and remediation. 
 

Question 37 - Should there be greater consequences for financial services entities that fail 
to design, maintain and resource their compliance systems in a way that ensures they are 
effective in: 

37.1  preventing breaches of financial services laws and other regulatory 
obligations; and 

37.2  ensuring that any breaches that do occur are remedied in a timely fashion? 
 
We believe that there are already strong consequences for financial services entities that fail to design, 
maintain and resource their compliance system.  We do not believe that this part of the law needs to 
be amended, although we note that this was a recommendation from the ASIC Enforcement Review 
Taskforce and is the subject of Government consultation.  We believe that there are other solutions to 
get better outcomes in this space, including as we have suggested in question 36 an increased focus 
upon education. 
 
We believe that some of the other critical considerations with respect to this question are the 
corporate governance model and organisational culture.  A commitment to compliance is set by the 
board and the tone from the top.  Simply increasing the penalties alone will not necessarily drive better 
outcomes. 
 

Question 38 - When a financial services entity identifies that it has a culture that does not 
adequately value compliance, what should it do? What role, if any, can financial services 
laws and regulators play in shaping the culture of financial services entities? What role 
should they play? 
 
This is a complex question and it depends upon what the cultural issues are, what behaviours this has 
generated and what steps have previously been taken to address the issue.  In our view, a focus upon 
generating the right culture needs to focus upon the following: 

• The Corporate Governance model. 

• The tone from the top and the engagement of the Board in the business. 

• The leadership and the clarity of the message from the leadership. 

• The remuneration model. 

• The consequence management system that deals with what happens when something goes 
wrong. 

• The adequacy of compliance resources. 

• The level of commitment to investigate breaches and to identify the root cause and then to 
take action to ensure that the breach will not re-occur. 

 
A financial services entity that has identified a deficiency in their culture could engage an external 
expert to provide assistance, however at the end of the process, the Board and senior management 
need to own and implement these key foundations. 
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Question 39 - Are there any recommendations in the “ASIC Enforcement Review Taskforce 
Report”, published by the Australian Government in December 2017, that should be 
supplemented or modified? 
 
The ASIC Enforcement Review Taskforce has made 50 recommendations in their final report, released 
in December 2017. 
 
The AFA’s focus upon the final report was in the area of Breach reporting, industry codes, banning 
powers, penalties for misconduct and ASIC directions powers.  With the exception of the application 
of the proposed increases in the penalty regime to small corporate businesses, we are broadly 
supportive of the recommendations that have been made in this report.  We will deal with the detail 
related to each of these matters when the Government seeks to consult on the legislation.  We 
appreciate the origins of this taskforce in the recommendations of the Financial System Inquiry and 
the relevance of the Inquiry in the context of the work being done by the Royal Commission and the 
extent of media focus upon the financial services industry. 
 
Concluding Remarks 
 
We thank you for the opportunity to make a submission in response to the questions raised following 
the conclusion of the Round Six hearings.  Whilst these hearings did not focus upon financial advice on 
life insurance, some of the questions do directly relate to the financial advice sector.  One issue of 
primary concern to us is the questions with respect to life insurance commissions.  We strongly believe 
that clients should have the ability for their adviser to be paid by means of an insurance commission.  
The removal of life insurance commissions would have a particularly detrimental impact upon the life 
insurance industry and therefore as a result, the consumers of life insurance.  There is no international 
example to suggest that this would generate a good outcome for consumers.  The existing Life 
Insurance Framework reform regime should be allowed to play out before any consideration of further 
reform. 
 
Should the Royal Commission require clarification of anything in this submission then please contact 
us on (02) 9267 4003 or via email at philip.kewin@afa.asn.au. 
 
Yours Sincerely, 

 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 
 


