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21 September 2018 
 
The Solicitor Assisting the Commission 
Level 34, 600 Bourke Street 
Melbourne, Vic, 3000 
 

By email:  FSRCSolicitor@royalcommission.gov.au 
 
Dear Commissioner, 
 

AFA Response: Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry 

 
We refer to the closing submission by Senior Counsel Assisting dated 24 August 2018 as part of the 
Round Five hearings of the Royal Commission into Misconduct in the Banking, Superannuation and 
Financial Services Industry. 
 
One point that we believe is important to make at the outset is that the Australian superannuation 
system is delivering great outcomes for many Australians.  The Australian superannuation system is 
certainly not broken and is recognized as one of the best in the world.  Members have in large part 
access to financial advice that prepares them for retirement and provides access to a very effective 
protection arrangement.  The Royal Commission, consistent with the terms of reference (Letters 
Patent) has focused upon misconduct and conduct below community expectations.  It has not focused 
upon good conduct or the good outcomes that the vast majority of participants are experiencing.  The 
downside of this is that the Australian public only get a negative perspective on the Australian 
superannuation system and the broader financial services industry. 
 
The Association of Financial Advisers acknowledges the important issues raised through these Royal 
Commission hearings and the appropriate consideration of changes that may be required to address 
any underlying problems.  We were surprised to see a continuing dominant focus upon the 
remuneration of financial advisers during Round 5, in the context where the value of financial advice 
does not appear to be recognized or appreciated.  The majority of financial advisers create positive 
outcomes for many clients on an ongoing basis as part of what they do.  We are concerned that the 
perception of financial advice as a profession and as a valuable professional service has been further 
damaged by this negative media coverage. 
 
Another important point that we believe needs to be made with respect to the Round 5 hearings is 
that most of the cases under review related to Corporate Super arrangements and not individually 
advised clients.  There is an important distinction to be made here, which we will come back to later.  
We will also set out the value of a Corporate Super adviser. 
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MySuper – Accrued Default Amounts 
 
We note the focus during Round 5 of the Royal Commission on the timing of the transfer of Accrued 
Default Amounts to MySuper products.  We are concerned that the Royal Commission’s view of this 
significant industry transition has failed to take into account the broader context of this major reform.  
The Superannuation Legislation Amendment (Further MySuper and Transparency Measures) Bill 2012 
was passed by both Houses of Parliament on 29 November 2012 and received Royal Assent on 3 
December 2012.  This legislation required, amongst other things, the transfer of all Accrued Default 
Amounts, which was a hotly debated concept at the time, to MySuper products by 1 July 2017.  This 
was done via the means of requiring that an application by an RSE licensee to APRA for authorisation 
to offer a MySuper product to be accompanied by an election to transfer Accrued Default Amounts 
held in all funds for which the RSE licensee is trustee to one or more MySuper products.  This 
requirement on the licensee was the means by which the Government could avoid the Constitutional 
requirement to compensate financial advisers for the removal of property rights on other than just 
terms.  This point was not lost on anyone close to the MySuper debate at that time.   
 
The end outcome of the MySuper Tranche 3 reforms was that the value of Corporate Super financial 
advice businesses declined substantially.  This reform came at roughly the same time as the Future of 
Financial Advice reforms that also had a substantially detrimental impact upon the Corporate Super 
sector.  Businesses needed to transition to a fundamentally new operating model over the next few 
years.  As an outcome, Corporate Super business valuation multiples fell from over three times 
recurring income prior to FoFA to as low as one times recurring income.  This had a decimating impact 
on these businesses, particularly those who had been acquired on the basis of leverage via business 
loans in the years leading up to the MySuper legislation. 
 
It should also be noted that the MySuper Tranche 3 legislation provided members with the option to 
Opt-out of this mandated automatic transfer to a MySuper product.  Trustees were required to notify 
members of the intention to move them and members were given the opportunity to choose to stay 
where they were.  In addition, the legislation also removed any liability of the trustee to the members 
as a result of moving them to the MySuper option, which generated a lot of concern at the time as this 
transfer potentially put their asset allocation and insurance arrangements at risk.  Where an adviser 
recommended moving a client who would otherwise have been part of a MySuper Accrued Default 
Amount transition, then they would have been required to meet the Best Interests Duty and related 
obligations.  This recommendation to move to a Choice fund might have been justified on the basis of 
a range of factors, including choice of investment options, preferred asset allocation and tailored 
insurance arrangements.  We do not automatically accept that the MySuper products were necessarily 
better than the Choice options that might have been available from that RSE. 
 
The assessment of Accrued Default Amounts was entirely based upon whether the member had made 
a decision with respect to their investment option.  Members who had made a specific decision with 
respect to their insurance, but no decision with respect to their investment options were still treated 
as Accrued Default Amounts and would be transferred to MySuper products.  As the insurance options 
in the MySuper products were typically very standardized options, members with tailored insurance 
arrangements would lose this insurance, even if it was implemented on the basis of financial advice.  
This could result in a substantial reduction in the level of insurance cover.  For example, someone with 
a number of children and a large mortgage who received advice and had $1million of life insurance, 
could end up being moved to a MySuper product and ending out with as little as $100k of life insurance, 
which would not be enough to protect their family in the event of their death.  Financial advisers 
needed to work closely with these clients to find an appropriate solution.  This helps to highlight that 
the move to MySuper was certainly not always in the best interest of the member. 
 
An RSE who did not apply for a MySuper authorisation had until 1 July 2017 to move Accrued Default 
Amounts to an external MySuper product.  A failure to comply with this requirement was a civil penalty 
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provision.  There was no expectation that the use of the full timeframe for the transition for these 
RSE’s would constitute a breach of their trustee obligations. 
 
We make the important point that there is nothing in Chapter 6 (Transition to MySuper) of the 
Explanatory Memorandum of the Superannuation Legislation Amendment (Further MySuper and 
Transparency Measures) Bill 2012 that in any way suggests that a delay or the use of the majority of 
the timeframe in the lead up to 1 July 2017 would be a breach of the trustee’s obligations.  In our 
opinion, if there was any risk that this was going to be considered a breach of their obligations at any 
point prior to 1 July 2017, then this requirement should have been clearly identified in the Explanatory 
Memorandum.  Otherwise this appears to be a case of changing the rules after the event. 
 
Corporate Super advisers work with employers in the establishment and maintenance of a corporate 
superannuation plan.  This includes negotiating preferential pricing and terms, assistance in the 
establishment of the plan, the running of the policy committee, addition of new members, guidance 
to the employer, education for members, assistance with any insurance claims and where required, 
personal advice for members.  The appointed Corporate Super advisers would have continued to 
provide these services in the lead up to the transfer to MySuper.  Corporate Super advisers have a 
significant impact upon getting superannuation fund members to understand and engage with their 
superannuation.  In the context of the scale of the total Australian superannuation pool and the 
importance of superannuation as often the second largest asset for people (behind their homes), this 
engagement is particularly critical.  It is only once they engage that they can take accountability for the 
decisions that they make and they can genuinely prepare for a comfortable retirement.  Access to a 
Corporate Super adviser and engagement in their superannuation is more likely to lead to obtaining 
personal financial advice and the many financial and emotional benefits that flow from that.  Having 
members engage in their super is also likely to assist in the removal of duplicate super accounts and 
the avoidance of unnecessary fees and duplicate insurance cover. 
 
The AFA does not believe that the clients who remained in their existing option in the lead up to 1 July 
2017 were disadvantaged where they continued to have the ability to utilize the services and advice 
of their Corporate Super financial adviser.  Where they did receive service and advice that they may 
not have got if they had transitioned to a MySuper product sooner, then this value needs to be taken 
into account.  We believe that the view that a delay in the transition is a breach of trustee duties, fails 
to take into account many important factors and is overly simplistic. 
 

Value of Financial Advice 
 
We remain concerned that there is a lack of appreciation of the value of financial advice.  Consistent 
with our 7 May 2018 submission, we would like once again to set out our views on the value of financial 
advice and the reasons for a client to have an ongoing relationship with a financial adviser.  
 
We would like to draw the Commission’s attention to some recent research by CoreData on behalf of 
Sunsuper that highlights the value of financial advice. 
 

Financial Confidence • Of those currently advised, 80% believe advice has given them more 
confidence in making financial decisions. 

• 80% of advised clients feel more financially secure compared to 47% 
for those never advised. 

Control of the future • 79% of those currently advised believe advice has given them more 
control over their financial future. 

• 69% of those surveyed have a formal retirement plan compared to 18% 
for those never advised. 
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Retirement 
Preparedness 

• 7% believe they will have to rely on the government age pension 
compared to 42% for those never advised. 

Financial Wellbeing • 80% of those currently advised believe advice has given them more 
peace of mind 

• 75% believe advice is worth more than it costs 
• 67% feel more secure in their jobs compared to 32% for those never 

advised 
• 64% believe they have enough money to do what they want in life 

compared to 24% for those never advised 
 
The table above clearly helps to explain that the impact of financial advice is not just limited to a client’s 
financial position.  It also has a significant impact upon client happiness and emotional wellbeing.   
 
The financial advice sector contributes to the overall Australian economy and the Government budget 
by better ensuring that Australians are protected in the event of injury or illness, that they are better 
prepared for retirement through self-funding and that more money is available through 
superannuation and investment products for investment in the corporate sector. 
 
The Royal Commission has already identified the issue of the willingness of consumers to pay for 
financial advice in Background Paper 8: Key Reforms in the regulation of financial advice, which was 
prepared by Treasury (published on 13 April 2018).  The cost of the provision of financial advice is a 
very important consideration at present, with a lot of cost increases flowing through as a result of 
recent regulatory reforms.  The direct implication of cost increases is that financial advice may be taken 
out of the reach of average Australians.  We therefore seek to articulate the importance of reforms 
focusing on cost effective solutions and the avoidance of unnecessary duplication or restraints on the 
provision of financial advice.   
 
A financial advice arrangement is very much more than just receiving a financial plan that is tailored 
to the client’s specific circumstances.  Often a financial advice relationship is a longer-term 
arrangement where the client shares a lot of information with the adviser and discusses key decisions 
including their goals and challenges, health issues and plans for the future.  A financial adviser 
relationship is also very much about helping clients to make good decisions and to avoid making poor 
decisions.  It is also about financial literacy/education and better understanding the decisions that they 
are making.  Financial advice also has an emotional element, where quality advice and a strong advice 
relationship leads to increased client happiness.  Better understanding your financial position and your 
financial strategy provides greater confidence, security and peace of mind with respect to the future.  
Financial stress is a major factor in society and a key contributor to family breakdown.  Financial Advice 
helps people to manage financial stress. 
 
Often a relationship with a financial adviser has a direct influence on changing client behaviours.  
Better budgeting, cashflow management and savings habits do not come easily and it is important to 
have someone who will hold you accountable to your plan.  Increased savings enables additional 
contributions to super, which enables better retirement outcomes.  The benefits of financial advice 
are not a one-off outcome, it is an ongoing focus and state of mind. 
 
Clients share more personal information with their financial adviser than any other professional that 
they deal with.  Good client relationships extend for many years and involve advice and support 
through many major and challenging events in a client’s life. 
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Some of the benefits of an ongoing financial advice service arrangement include: 

• Tracking progress against client goals (e.g. purchasing homes, preparing for having a family, 
saving for school fees, planning for major family events and holidays, paying down mortgages, 
progress to retirement goals). 

• Adjusting a current financial plan in line with altered goals and lifestyle changes (e.g. modifying 
super contributions due to Government changes to the maximum contribution caps, utilising 
cash surpluses to contribute more to super or pay more off a home loan or the converse, 
changing life insurance arrangements as client needs change (e.g. reducing cover once a 
mortgage is paid off)). 

• Reviewing and adjusting the client’s risk profile to ensure the current asset allocation of the 
investments are appropriate to a client’s needs and objectives. 

• Review of investment asset allocation and performance, including to bring the actual asset 
allocation back in line with the target asset allocation and the strategy. 

• Review and update of beneficiary nominations and ownership structures of assets to ensure a 
client’s estate intentions are adhered to in an appropriate way. 

• Identifying other issues such as the need to review wills, powers of attorney, the need for tax 
planning or helping clients with elderly parents with respect to strategies for Aged Care. 

• Ensuring that insurance arrangements continue to reflect client needs and changes in personal 
circumstances. 

• Counselling and coaching through life’s journey including marriage breakdowns, births, deaths 
and other significant events. 

• Ongoing service ensures clients understand the discipline of maintaining, reviewing and 
sticking to a plan in much the same way as a coach. 

 
A regular review is an ideal chance to reinforce the importance of the client’s financial strategy and to 
motivate clients to continue to stay on course, and to provide continuing education in order to make 
more informed financial decisions.  Building the client’s financial knowledge is a very important role 
for financial advisers.  This includes awareness of changes in legislation and tax laws that might impact 
their financial position.  This can be facilitated by the adviser through meetings, telephone/video 
conversations, invitations to seminars, tailored reading and access to other education materials. 
 
One of the very important services that financial advisers provide is to design and monitor investment 
portfolios for their clients.  This allows them to benefit from diversified investment portfolios that 
include a range of options including higher growth options like emerging markets.  Many licensees and 
advisers use model portfolios that are applied across multiple clients.  Without an adviser to continue 
to have oversight of these portfolio, it may not be appropriate for clients to remain in these investment 
options.  This is an important role that financial advisers play, and it would not be possible to do this 
for clients if they were not on ongoing fee arrangements. 
 
Many advisers have been able to prevent clients from making poor financial decisions through regular 
interactions as part of an ongoing service arrangement, such as avoiding excessive debt or the use of 
bad debt, avoiding moving investments to cash following a material investment market downturn, but 
prior to a recovery.  Other mistakes could include gifting too much money to children, making excess 
contributions to super, breaches of the sole purpose or related party asset rules for SMSF trustees, 
failing to claim a deduction for contributions to super or invalid nominations of beneficiaries.  Should 
an ongoing service agreement not be in place, then the adviser would need to arrange for the client 
to pay a one-off fee prior to providing additional advice, which may run the risk of the advice not being 
provided when it is most needed. 
 
Importantly, ongoing fee arrangements do not necessarily involve the purchase of a new product, 
change in investment strategy or recommendations that deviate from the previous year’s plan. 
However, the review by the adviser must take into consideration ongoing needs, changing personal 
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circumstances or the changing macro environment.  The adviser still needs to work through the full 
review process even to decide to recommend no change. 
 
Ongoing service arrangements add a lot of value for clients. 
 

Financial Advice Related to Deceased People 
 
We note the coverage of issues at the Royal Commission with respect to the ongoing provision of 
services to the estate, family or executor of deceased people.  Whilst this may, at a superficial level, 
seem like an inappropriate outcome, it is important to note that often a financial adviser will need to 
undertake a lot of work to assist the family or the executor, as the representative of the estate, in the 
administration of the estate.  It is often the case that the financial adviser has the best visibility of the 
client’s full circumstances through their involvement in the estate planning preparations and has a 
strong appreciation of the client’s intentions after their death.  The financial adviser may be required 
to assist with the submission of life insurance claims and benefit claims for superannuation.  It is also 
the case that the financial adviser might work alongside the solicitor and the executor in the exercise 
of obtaining probate and the ongoing administration of the estate.  Often the client’s assets will remain 
invested and as a result, oversight of these investments remains important.  The client contact changes 
to the family or the executor.  The need for financial advice continues after the death of a client.  In 
some specific cases, there may be an extended period of estate administration or the continuation of 
services to a testamentary trust.   
 
Whilst we don’t wish to make comment on the specific cases addressed during the course of the Royal 
Commission hearings, we believe it is important to make the point that it is wrong to assume that 
services to the estate should cease immediately on the death of the client.  In reality, the need for 
services and advice often increases.  It is not unreasonable to expect that the financial adviser will 
continue to be paid during this period, just as a solicitor or accountant would be. 
 

Responding to the Questions Raised by the Royal Commission 
 
Many of the questions raised by the Commission are deep and potentially have significant implications 
for the financial services industry and the financial advice sector.  We are open to sensible reforms 
that address identified issue, that are adequately consulted on and are carefully considered in order 
to avoid unintended negative consequences.  It is important to ensure that regulatory change does 
not restrict competition and innovation, which both contribute to the longer-term benefit of 
consumers. 
 

Advertising 
 

Question 1 - Is political advertising consistent with the intention behind section 62 of the 
SIS Act? Is any amendment to the SIS Act warranted, and if so, why? 
 
We note that this question relates to political advertising, rather than general advertising.   
 
Starting with general advertising, we believe that all superannuation funds should have the freedom 
to advertise their products, provided that the advertising is compliant with the sole purpose test and 
that it is in the best interests of the members.  There are other obligations that should apply such as it 
is accurate and not misleading.  For many years we have had some concern about the extent to which 
some advertising fails to present a balanced view.  In particular, the “compare the pair” advertising 
that previously referred to the payment of commissions to financial advisers, failed to take into 
account the value of financial advice.  The comparison of one product that included financial advice 
with another product that did not include financial advice is only fair if it also takes into account the 
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benefits of financial advice.  In our view these comparisons were misleading.  We would expect that 
the client of a financial adviser would gain significant benefits from this advice, which is likely to include 
increasing their contributions by accessing salary sacrificing, increased access to the Government co-
contributions and spouse contributions.  The financial adviser is also likely to assist the client with 
budgeting advice in order to enable them to increase their contributions.  When looked at in totality, 
the benefits of advice are likely to materially increase the client’s superannuation benefits.  Financial 
advice on insurance is also likely to better ensure that the client has the level, breadth and quality of 
life insurance cover that they need. 
 
Whilst we are supportive of general advertising, we are more concerned about political advertising as 
it is more likely to be combative and less likely to be fact based.  We envisage circumstances where 
political advertising may be supportable, however we believe that this is an area that requires clear 
principle-based guidelines. 
 
There is an important distinction in terms of spending on advertising.  With not-for-profit funds, it is 
the members money that is being spent.  In other funds it is typically the institution’s money that is 
being spent on advertising.  Thus, the role of the trustee is very different. 
 
We recommend that the regulators provide guidance on the use of advertising by superannuation 
funds. 
 

Question 2 - Is there identifiable detriment to consumers from advertising by super funds 
or particular advertising (such as Fox and Henhouse)? Is there identifiable benefit to 
consumers from advertising by super funds or particular advertising? 
 
We firmly believe that all funds and other parties that they utilise should have an obligation to ensure 
that whatever advertising they do suitably promotes superannuation and serves to increase consumer 
confidence in the superannuation system.  It is our view that advertising like the “Fox and Henhouse” 
campaign serves to detrimentally impact consumer confidence in the overall superannuation system.  
Consumers should rightly assume that their money in their superannuation account is safe.  This 
advertisement clearly implied, in a dramatic manner, that for many their superannuation was at 
serious risk. 
 
It is our view that the existence of this advertising campaign highlights the introduction of political type 
advertising into mainstream advertising, where claims are made without substantiation.  This in our 
view is particularly unhealthy for the overall industry and consumer confidence in superannuation.  
Advertising should be used to engage people, encourage them to become involved and plan for their 
future, not disengage due to mistrust. 
 
We recommend that guidance should be introduced on acceptable superannuation fund advertising 
that takes into account both the sole purpose test and also consumer confidence in the 
superannuation system. 
 

Section 68A of the SIS Act 
 

Question 3 - Is it appropriate, as a response to conduct of superannuation trustees that 
seeks to induce employers to select funds, or affect their decisions as to default funds, to 
make alterations to section 68A of the SIS Act to widen the prohibition? 
 
Superannuation is a commercial activity and it is a natural part of business that employers will liaise 
with superannuation funds as part of the process of selecting a superannuation fund.  We do not 
believe that this can be prevented, however we recommend that constraints are put in place such as 
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applies with respect to the rules that apply in the financial advice space with respect to non-monetary 
benefits.  Within the financial advice space, there is a limit of $300 on any non-monetary benefit, which 
has been in place since the start of FoFA on 1 July 2013.  Neither can the benefit be frequent or regular, 
which means that for many licensees, they limit it to one such benefit per year.  Such a limit should 
also apply between superannuation funds and employers.  Any non-monetary benefits provided to 
employers (either current clients or potential clients) should also be recorded on a benefit register that 
is publicly available. 
 

Question 4 - How wide should the prohibition be – should it extend to prohibiting providing 
benefits to employers for the purpose or with the intention of inducing the selection of the 
fund as the default fund for employees, or affecting the decision, or being likely to induce 
or affect? 
 
We would support a broad ban on the provision of benefits above a cap that are likely to influence the 
selection of a superannuation fund.  In our view this could be managed by having a monetary limit on 
the size of non-monetary benefits such as gifts and entertainment that would serve to limit the risk of 
inappropriate influence. 
 

Question 5 - Are there matters of principle that would justify such a change? Are there 
problems that would arise in the application of the law? 
 
We are not aware of any problems that would arise as a result of the implementation of such 
requirements. 
 

Payments from External Responsible Entities of Managed Investment Schemes 
 

Question 6 - Is it appropriate for the trustee of a superannuation funds to retain payments 
from the responsible entity of a managed investment scheme where that payment is 
derived from the investment of members’ money? 
 
It is our view that any payment that arises as a result of the investment of members’ money should 
accrue to the direct benefit of members. 
 

Selling of Superannuation 
 

Question 7 – Is it appropriate that superannuation be sold through bank branches? Is it 
reasonable to think that there is any prospect that this is likely to produce an outcome that 
is in the best interests of consumers? 
 
We note the use of the word ‘sold’ in this question, which we assume to be used in a context that is 
different to sales that arise as an outcome of the provision of financial advice.  We have no 
fundamental problem with superannuation being sold through bank branches as long as the consumer 
understands that they are not receiving personal advice that is required to be in their best interest.  It 
may also be the case that bank branches are providing personal advice through the services of a 
financial adviser, which we do not oppose given the requirements for the adviser to comply with the 
best interest duty and related obligations.  It is important to appreciate that some clients will 
specifically want their superannuation with the same entity as their banking, or where they want the 
confidence of investing with a well known institution.  Compliance with the best interests duty requires 
the client to be in a better position as an outcome of the advice.  It does not require them to be in the 
best product. 
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One particular concern that we have with the sale of superannuation and the consolidation of 
superannuation accounts via general advice or factual information is that often there is no 
consideration given to the potential for the consumer to lose their insurance through this consolidation 
exercise.  This is an issue that is much broader than just sales by bank branches.  It also extends to 
consolidation undertaken through direct marketing campaigns, online facilities and even the MyGov 
system.  We believe that there needs to be specific controls put in place to ensure that there is an 
obligation to inform and warn the consumer about this risk to their insurance cover.  Potentially, the 
requirements could go further to prohibit consolidation unless the question on existing insurance has 
been considered. 
 

Question 8 – Are there statutory reforms that are required to address this problem (if it is a 
problem) or are the existing laws with respect to personal financial advice and general 
financial advice sufficient? What is the nature of the “advice” that a customer of a bank 
receives when told by a bank branch staff member about the availability of a 
superannuation product offered by a bank? 
 
The Productivity Commission Inquiry into Competition in the Financial System has proposed that the 
term general advice be changed.  We strongly support this proposal as the term general advice creates 
the risk that consumers may assume that they have received advice that is tailored to their 
circumstances and therefore likely to be in their best interests.  Whilst the bank branch staff should be 
able to explain how a product may or may not be suitable for particular categories of clients, it is critical 
that the client understands that they are being sold a product and that this process is distinctly 
separate from the provision of personal advice that is tailored to their personal circumstances. 
 
We believe refinements of the law are required to protect the insurance arrangements of members 
who are subject to automated consolidation. 
 
In terms of the nature of the advice provided to a customer of a bank, this would typically be an initial 
general advice type discussion outlining the features and benefits of a product, which might in some 
cases be followed by a referral to a financial adviser who would then provide personal advice through 
the preparation of a Statement of Advice. 
 

Engagement by Superannuation Funds with Aboriginal and Torres Strait islander People 
 
Whilst the AFA appreciates the importance of these matters, we do not believe that we have any 
particular expertise to provide with respect to questions 9 through 13. 
 

Discretion to Appoint and Remove Directors 
 

Question 14 – Is it appropriate for shareholders of RSE Licensees to retain a broad discretion 
to appoint and remove directors? Or should there be an obligation imposed on shareholders 
to exercise such powers in the best interests of the members? 
 
We believe that the best interests of superannuation fund members should be paramount, and would 
suggest that it might make best sense to look at this matter from the perspective that the removal of 
a trustee should be prevented where there were reasonable grounds to assume that such an action 
would be contrary to the best interests of members. 
 
As things change over time, it is perfectly understandable that the appointment of directors to trustee 
boards needs to be reviewed from time to time.  The appointment of directors should be on the basis 
of possessing the appropriate skills and independence.  A particular director’s skill set may no longer 
be appropriate, and their circumstances may have changed in a way that has introduced an 
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inappropriate conflict of interest.  The capacity to change the directors of a trustee board will need to 
occur from time to time and as long as due process is followed, and the decision is consistent with the 
best interests of members, then we do not believe that this presents a problem. 
 

Relationship Between Trustees and Financial Advisers 
 

Question 15 - Are legislative interventions to remove grandfathered commissions and 
ongoing service fees from superannuation accounts appropriate? If so, why? If not, why 
not? 
 
The remuneration of financial advisers was subject to substantial reform as a result of the Future of 
Financial Advice (FoFA) legislation that commenced in July 2013.  The FoFA reforms introduced a 
prospective ban on commissions for investment and superannuation business and a ban on asset-
based fees for investment using borrowed funds.  These reforms were designed to remove conflicts of 
interest that presented a risk of inappropriately influencing the advice provided. 
 
The FoFA reforms emanated as a result of the Government’s response to the 2009 report from the 
Parliamentary Joint Committee on Corporations and Financial Services Inquiry into Financial Products 
and Services in Australia.  In our review of this question posed by the Royal Commission, we have gone 
back to the following key media announcements and other documents that set out the Government’s 
plan for Financial Advice: 

• Media Release NO.036 of 26 April 2010 from Chris Bowen (Minister for Financial Services, 
Superannuation and Corporate Law) – Overhaul of Financial Advice 

• Media Release NO.064 of 28 April 2011 from Bill Shorten (Assistant Treasurer and Minister for 
Financial Services & Superannuation) – Future of Financial Advice Prioritises Consumers 

• Media Release NO.127 of 29 August 2011 from Bill Shorten (Assistant Treasurer and Minister 
for Financial Services & Superannuation) – Future of Financial Advice Reforms – Draft 
Legislation 

• Corporations Amendment (Further Future of Financial Advice Measures) Bill 2012 – 
Explanatory Memorandum 

 
We also note comments made by Treasury in paragraph 174 in their 13 July submission to the Royal 
Commission (Background Paper 24): 
 

At the time FOFA was introduced, it was believed that grandfathered commissions concerning 
arrangements in place prior to 1 July 2013 would have a short natural life, and that 
grandfathering would give firms and the industry the opportunity to adjust their business 
models.  Grandfathered payments have, however, persisted for longer than expected.  

 
Despite the comments above from Treasury and similar comments by other stakeholders in response 
to the Round 2 hearings at the Royal Commission, none of the Ministerial media releases from 2010 
and 2011 or the Explanatory Memorandum to the FoFA Bills made any statement about the expected 
timeframe for the decline in the volume of grandfathered commissions.  In fact, the media release 
from Bill Shorten on 29 August 2011 specifically stated: 
 

“Following legal advice from the Australian Government Solicitor, the Government has 
determined that the ban on conflicted remuneration (including the ban on commissions) will 
not apply to existing contractual rights of an adviser to receive ongoing product commissions. 
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This means that, in relation to trail commissions on individual products or accounts, any 
existing contract where the adviser has a right to receive a trail commission will continue after 
1 July 2012, or in the case of certain risk insurance policies in superannuation, 1 July 2013.  This 
means that trail commissions will continue to be paid in these circumstances.” 

 
We object to the suggestion that the financial advice sector has not adequately responded to the 
prevalence of grandfathered commissions.  There was no explicit or implicit message that the 
Government expected a steady decline in grandfathered commissions.  Paragraph 176 of the Treasury 
Background paper 24 makes the following statement. 
 

“Precise estimates of the remaining extent of grandfathering are not available. One estimate 
is that grandfathered conflicted remuneration makes up between 9 and 19 per cent of adviser 
total revenue mix.” 

 
This statement above from Treasury highlights the fact that little investigation has been undertaken 
by either Treasury or ASIC into the remaining level of grandfathered commissions, the products that 
these clients are invested in or the extent to which the continuation of grandfathered commissions is 
inappropriately impacting upon the quality of financial advice or consumer outcomes.  We do not 
believe that sufficient work has been done on this issue to establish an informed debate.  We believe 
that this level of knowledge needs to be developed before decisions are made which we discuss further 
below. 
 
The existing research actually suggests a very different situation.  Analysis from the research firm 
Investment Trends indicates that grandfathered commissions have declined from 30% of total practice 
income in 2010 to just 9% of total practice income in 2018.  This suggests a significant rate of decline. 
 
Whilst we note that the Round 5 Hearings on Superannuation, predominantly focussed upon 
Corporate Superannuation, and that the arrangements in this section of the market are very different 
from the retail section of the market, we will nonetheless provide a comprehensive response to this 
issue that goes across both the retail and corporate super sectors. 
 
We would also like to challenge the assumption that the continuing existence of grandfathered 
commissions is universally contrary to the best interests of clients.  We believe that this depends upon 
a range of factors: 

• Is the product that they are invested in broadly competitive, other than the fact that there is 
a trail commission? 

• Is there any complication that means that moving the client to a modern competitive product 
may disadvantage the client (this is discussed in more detail below)? 

• Is the client receiving service from their nominated adviser? 

• Is the product one that the client can actually exit from? 
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We believe that this matter can be assessed on the basis of two key dimensions.  Our assessment of 
the situation is set out in the following table and the actions that we believe should be undertaken. 
 

 Broadly Competitive Products Uncompetitive Legacy Products 

Adviser Services Provided No Action Required More analysis is required to 
understand why these clients 
have not been moved to a more 
competitive product. 

Adviser Services Not Provided Licensee action to ensure that 
services are being provided. 

Licensee action to ensure that 
clients are assisted where 
possible to move to more 
appropriate products. 

 
Our summary from the table above is that clients who are in broadly competitive products that are 
paying trail commissions to their adviser and are receiving services from their financial adviser are not 
being disadvantaged and it would be inappropriate to force them to move.  It is also important to 
appreciate that clients would need to pay for the financial advice to move them to a new product.  The 
cost of this advice, which includes the preparation of a Statement of Advice, would typically be in the 
range of $1,200 - $2,500.  If the benefits of moving are not substantial, then it would take a number of 
years to recover the initial cost of the advice.  Where the client’s account balance is low, this may 
simply not be in their best interest.  We address below the issues that emerge with respect to the 
other cells in the table above. 
 
One important point where we have been very disappointed to see inadequate coverage on is the 
existence of factors that might prevent a client from being moved from a non-competitive product to 
a modern product.  These reasons include: 

• The legacy product may have an exit fee.  Forcing the client to move from a trail commission paying 
product to a post FoFA product could result in the payment of a large exit fee and would not be in 
the client’s best interests.  We note that the Government has proposed in the 2018 Budget to 
legislate to ban exit fees. 

• The client’s existing product may contain significant capital gains that would be crystallised if the 
client moved to a new product.  Recognising the capital gain and paying capital gains tax at that 
point in time may not be in the best interests of the client.  It may be better for them to realise 
this gain at a later time when they have a lower taxable income (i.e. after retirement). 

• Grandfathered Centrelink deeming treatment of older pension products may be lost, which could 
result in the loss of the age pension or a reduction in pension benefits.  It may also be the case that 
it is not possible for clients to exit some of these income stream products. 

• Insurance in bundled superannuation products may be lost which could be difficult to replace for 
people whose health has deteriorated.  The additional cost of insurance or loss of benefits could 
far exceed any saving in reduced fees in a modern product. 

• The cost of appropriate advice to change products could exceed the benefit the client would 
receive from moving to a modern product. 

 
We do not have statistics on the prevalence of the above factors, however we expect that they are 
common.  Good financial advisers are considering all the factors, including those above before 
recommending that a client move to a new product or stay in their current product. 
 
Grandfathered trail commissions are typically at a much lower level (0.5% or less of the account 
balance) when compared to ongoing adviser service fees.  Clients on trail commission arrangements 
also tend to have lower account balances.  Often the fees that are being paid are relatively small 



AFA Submission – Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry 

 13 

amounts, however these arrangements still give them access to ongoing adviser services and access 
to an adviser when they need it.  Financial advice businesses still need to be run in a financially viable 
manner and it may therefore not be possible to provide an annual review to all grandfathered 
commission clients with low balances.  The relationship with a trail commission only client is often a 
different relationship to one with an ongoing adviser fee arrangement client and the level of service is 
often different.  They may have a service package that is more based upon the provision of regular 
updates, oversight of the performance of underlying investments and access to an adviser when 
required.  Such an arrangement may meet the specific needs of the client.  Importantly, however, 
when offered the choice to change to a post-FoFA product, many clients choose to stay with their 
existing arrangement and product(s).  They may not be able to afford the full cost of an ongoing fee 
arrangement. 
 
The grandfathered trail commission is a payment from the product provider to the licensee/adviser 
and does not come directly from the client’s account (although it is built into the overall product cost).  
When trail commissions are turned off, the payment is generally retained by the product provider, 
rather than returned to the client or used to reduce the product fee for the client.  This would mean 
that the client gets no benefit through a product fee reduction and would also lose access to the 
financial adviser unless they agreed to establishing an ongoing fee arrangement, that would involve a 
material additional cost.  We are conscious of a small number of institutions that have recently made 
announcements with respect to turning off trail commissions for salaried financial advisers.  Some of 
these groups have suggested that these commissions will be refunded to clients, however we are not 
sure whether these clients will have any ongoing access to financial advice as a result of this change.  
We are certainly not convinced that this is in the client’s best interest where they have a need for 
ongoing advice. 
 
When the FoFA legislation was developed, due consideration was given to paragraph 51(xxxi) of the 
Constitution and the issue of the acquisition of property from a person otherwise than on just terms.  
As an example, please refer to section 1528(3) of the Corporations Act.  The factors relating to this 
Constitutional consideration have not changed since the commencement of FoFA and it is therefore 
important to appreciate that the removal of grandfathered commissions without compensation would 
be likely to be in breach of the Australian Constitution.  The removal of trail commissions through a 
regulatory means would be a very complex matter and is unlikely to directly benefit the client in any 
way.  These points are well made in Treasury’s Background paper 24 of 13 July 2018. 
 
The issue with the removal of grandfathered commissions is much more complex than may first appear 
to be the case for an external stakeholder.  We agree that the focus should be on ensuring that the 
interests of the client are being prioritised.  Where the client is currently caught in a poor quality, high 
cost, legacy product, then we strongly agree that more needs to be done to address this.  To achieve 
this, action needs to be taken at the licensee level and there is also a need for regulatory changes that 
help these clients, including banning exit fees, capital gains tax relief and Centrelink exemptions.  We 
do not agree that this issue can be simplistically resolved by placing all the consequences and 
obligations on the financial adviser community. 
 
Grandfathered Commission Recommendations: 
 
We propose the following recommendations with respect to Grandfathered Commissions: 

• Regulatory change be introduced to required licensees to report on an annual basis on the 
percentage breakup of practice income between, grandfathered commissions, life insurance 
commissions and adviser service fees.  We believe that transparency on grandfathered 
commissions will be an incentive to address this. 

• Licensee to undertake an investigation into clients who have been left in uncompetitive legacy 
products. 
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• Licensees to take action to ensure that clients in grandfathered commission products are 
receiving services. 

• ASIC to undertake research into the extent of grandfathered commissions, the extent of issues 
with legacy products and the factors that are preventing clients being moved to more 
competitive products. 

• Product providers to give greater consideration to the options to rationalise legacy products. 

• The Government to remove or sensibly reduce (to a cost recovery level) exit fees, provide CGT 
roll-over relief for clients in grandfathered commission paying products and to provide 
transition relief for Centrelink deeming of income stream products. 

• The Government to undertake a detailed review of grandfathered commissions and potential 
solutions, if the extent of grandfathered commissions has not materially declined over the next 
5 years. 

 

Ongoing Adviser Service Fees 
 
The question raised by the Royal Commission with respect to the removal of ongoing service fees from 
superannuation accounts seems to suggest the consideration of recommending the banning of 
ongoing adviser service fees in superannuation products.  We have sought to set out above why 
financial advice delivers significant value to clients and is in their best interests.  We believe that the 
majority of clients are getting good value from their financial advice arrangements and that this value 
is very deep and broad.  We believe that clients should also have the ability to choose how they pay 
for their financial advice, as opposed to the discussion from the Royal Commission that seems to imply 
that only one-off fees or ongoing fees from bank accounts should be allowed.  How is it in the best 
interests of the Australian community if all those Australians who are getting good advice and good 
service were required to stop their current arrangement for the provision of this service? 
 
We believe that it is useful to go back to the initial announcement of the FoFA reforms in the 26 April 
2010 media release from Chris Bowen, where he specifically said: 
 

“It is important to note that the adviser charging regime does not prevent client-agreed 
deductions being allowed from a client’s investment to pay for financial advice or flexibility in 
payment options.” 

 
The media release goes on to say that one of the benefits of the FoFA reforms was: 
 

“Facilitate clients paying for advice using flexible payment arrangements, such as the 
deduction of adviser charges from a client’s investments over time.” 

 
As part of the FoFA reforms, some key controls have been embedded in the financial advice sector to 
protect clients from paying for fees that they are not benefiting from.  These controls include: 

• An annual fee disclosure statement that sets out the fees paid during the year, the services 
provided and the services that the client was entitled to receive. 

• A contractual requirement for post 1 July 2013 clients to renew their ongoing fee arrangement 
with their adviser every two years. 

 
These are requirements that ensure that clients are being informed of the fees that they are paying 
and have the ability to turn off these fees at any stage and that if they fail to respond to an Opt-in 
notice that they will be automatically turned off.  It is difficult to see how more protections could be 
provided to clients.  Even arguments put forward about the ineffectiveness of disclosure fail to take 
into account the fact that the Opt-In process requires a response and commitment from clients. 
 
We note the following comment by ASIC in Paragraph 5 of their 9 May 2018 submission to the Royal 
Commission, however we strongly reject the suggestion that the disclosure of adviser fees in both 
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product statements and fee disclosure statements along with the Opt-in process does not adequately 
draw the client’s attention to the fees that they are paying. 
 

ASIC - “Although customers are notified of the fees deducted in their fee disclosure statements 
(and are subject to the ‘opt-in’ requirements of the Future of Financial Advice (FOFA) reforms), 
ASIC is concerned that this may not suffice to bring the fact that they are being charged 
significant ongoing fees for service sufficiently to the attention of the customer.” 

 
Fee Disclosure Statements are simple short documents that contain an easily understood total.  We 
cannot accept this assertion. 
 
We believe that the sole purpose test is an important part of the overall regime to ensure that fees 
being paid from a client’s superannuation account are consistent with the requirement to deliver 
retirement benefits.  The types of services that promote this objective include: 

• Advice to utilise tax advantaged contributions, such as salary sacrificing, government co-
contributions, spouse contributions, and contribution splitting with the aim of boosting the 
client’s superannuation benefits. 

• Advice to manage the caps that apply to both concessional and non-concessional 
contributions. 

• Advice to manage the total superannuation balance and the transfer balance cap. 

• Advice to better budget their expenses in order to afford increased contributions. 

• Guidance on insurance requirements to ensure that the client is appropriately protected in the 
case of an insurance event. 

• Beneficiary nomination guidance. 

• Investment choice selection and portfolio construction. 

• Ongoing monitoring of investment performance and insurance adequacy. 

• Ongoing consideration of the appropriateness of the superannuation fund. 

• Advice on withdrawals from superannuation to pay for special items, such as new cars and 
holidays. 

• Retirement planning advice and preparation. 
 
We believe that the list above highlights the extent of value in financial advice directly related to a 
client’s superannuation account, and the importance of ongoing advice.  We certainly believe that such 
advice is consistent with the sole purpose test and in the best interest of the client.  We argue that the 
sole purpose test should continue to permit the payment of ongoing adviser fees from superannuation 
accounts. 
 
We are very conscious of the work that ASIC has done on the issue of fees for no service and the 
prominence of this issue in both Round 2 and Round 5 of the Royal Commission.  Clients should, as a 
result of this activity, be much more aware of the issue and their rights.  Financial Advisers and 
licensees are also much more aware of their obligations in this respect.  Whilst we accept that there is 
clearly evidence of failure to meet the obligations with respect to charging ongoing adviser service 
fees, we do not believe that there is any deficiency in the law.  We also believe that the removal of this 
avenue of payment is inconsistent with the intent of the FoFA legislation and is inconsistent with the 
best interests of the many Australians who benefit from ongoing financial advice.  We believe that 
putting restraints on the valid use of superannuation account balances to pay ongoing fees for quality 
financial advice is an unreasonable removal of client rights. 
 
There is simply no basis for considering a ban on financial advice fees being charged on an ongoing 
basis and being deducted from a client’s superannuation account, provided they are appropriate and 
comply with the sole purpose test.  We strongly oppose any suggestion or consideration of banning 
this. 
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Question 16 - Are there possible detrimental effects on the provision of high quality financial 
advice by such changes? If it is said that there are such detrimental effects, then the 
detriments and the reasons for the detriments should be precisely identified. For example, 
if it is said that it is unlikely that consumers will be willing to pay for the true value of 
financial advice then, amongst other things, it ought to be explained how the “true value” 
of financial advice is to be determined, why consumers will pay for the true value of other 
services but not for financial advice and why it is not sufficient to allow consumers to make 
an informed choice as to the specific price that is to be paid for a specific service. 
 
We are not advocating for the continuation of adviser payments where no service is being provided 
and particularly in the case where a client has no assigned adviser.  We support action being taken to 
ensure that services are provided for the remuneration that advisers receive. 
 
We believe that financial advice practices are already under significant financial pressure through 
reductions in income and increases in costs.  The potential removal of trail commissions would have a 
material impact, although this would vary across different advice practices.  The potential removal of 
the capacity to charge clients an ongoing adviser service fee from a superannuation account would 
have a substantial impact upon financial advice practices.  We would anticipate that this would lead to 
a substantial decline in the number of Australians having access to and benefiting from financial advice.  
We see this for three key reasons: 

• If financial advice could only be paid on a once off basis then client apathy would set in and 
they would be much less likely to have regular reviews.  This would be to their detriment as 
the benefits of previous advice would dissipate and clients would no longer have access to 
advice in the event of major life events. 

• If clients could only pay for ongoing financial advice from their bank accounts, then they would 
be less likely to forgo spending for other short-term purposes for the longer-term benefits of 
obtaining financial advice. 

• The additional administrative costs of separately negotiating, documenting and invoicing for 
each episode of financial advice will increase the cost of financial advice 

 
In terms of the removal of grandfathered commissions, we believe that this will have a particularly big 
impact upon some practices who have recently purchased businesses or client books with trail 
commission clients.  It is important to note that a number of self-employed financial advisers have 
purchased financial advice businesses or books of financial advice clients on the basis of a business 
valuation being applied to trail commission clients.  Business loans have been arranged on the basis of 
these valuations.  Commission payment rights are often used as security for these business loans.  They 
have undertaken these transactions on the understanding that grandfathered commission rights will 
continue as we have suggested above was made clear in the announcement by Bill Shorten on 29 
August 2011.  They can rightly claim that there has been no communication from the Government or 
from ASIC in advance of the Royal Commission that might have suggested that these income streams 
were subject to any risk. 
 
Importantly if trail commissions cease, then these business valuations would be negatively impacted, 
and these businesses could be in breach of the loan covenants.  The removal of grandfathered 
commissions would have significant consequences in a number of cases.  The discussion of this issue 
at the Royal Commission has already had a material impact on business valuations. 
 
In terms of the sustainability of financial advice businesses, we note the following comment by ASIC in 
Paragraph 58 of their 9 May 2018 submission to the Royal Commission, and their specific point about 
the viability of the personal financial adviser model: 
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ASIC – “It will remain the case, however, that the amounts of superannuation or other 
investments involved for the average consumer will often be modest by comparison with the 
costs of financial advice provided under the “personal financial adviser” model. Moreover, 
many of the recent and ongoing reforms designed to lift conduct standards for advisers, 
reduce the impact of conflicts of interest on financial advice and lift education and professional 
standards of advisers are likely also to increase the direct cost to consumers of such advice. 
There is also reason to question whether viable business models will evolve that will provide 
broad, affordable access to personal professional advice to all Australian consumers who need 
financial advice. To some degree this is not surprising as, in other fields, few, if any, genuinely 
professional services are broadly available to all Australian consumers without Government 
subsidy.” 

 
On the basis of this statement from ASIC about professional services only being broadly available to 
Australians through Government subsidy (i.e. Medicare, legal aid etc), we question the validity of the 
Royal Commission’s question about customers paying for the true value of other services, but not for 
financial advice services.  We also believe that it is appropriate to bring the Royal Commission’s 
attention to your own Background Paper 8: Key Reforms in the regulation of financial advice, which 
was prepared by Treasury (published on 13 April 2018) which identified the issue of the willingness of 
consumers to pay for financial advice.  There are a range of factors that contribute to this outcome, 
however there is an underlying dynamic that financial advice clients tend in large part to be older and 
more wealthy.  The implications of the removal of grandfathered commissions and the prohibition of 
paying ongoing adviser service fees from superannuation accounts is that there would be a much 
greater bias towards older and more wealthy clients.  Financial advice would no longer be generally 
available to the average Australian. 
 
Research undertaken by Rice Warner for ING (My generation – behaviours and attitudes towards 
money, financial advice and retirement – September 2018) clearly indicates that Australians expect to 
pay much less for financial advice than it actually costs.  This report states that about half the 
population still expect to pay nothing or under $100 for financial advice.  The reality is that un-initiated 
consumers of financial advice have no appreciation of the steps involved in the provision of financial 
advice or the costs of providing financial advice.  A doctor’s patients can come into the surgery and 
within as little as 10 minutes can be diagnosed and come out with a prescription for medication.  There 
is no requirement for the provision of written advice.  Consumers of financial advice might expect a 
similar outcome, however in reality they need to go through an extensive fact-finding process and will 
end out after at least two meetings receiving a document called a Statement of Advice that often end 
up being more than 30 pages long.  The gap in willingness to pay for financial advice relates back to a 
lack of awareness of the benefits of financial advice and a lack of appreciation of the costs involved in 
providing financial advice.  With such a small percentage of the population actively receiving financial 
advice, it will be difficult to change these misunderstandings in the short term. 
 
We note the reference in the question to the true value of financial advice.  The value is in the eyes of 
the client and will vary from one client to the next.  We wonder whether this question was intended 
to address the issue of the true cost of financial advice. 
 
Research undertaken by Investment Trends indicates that the number of Australians who are active 
financial advice clients has declined from 3 million people to just 1.9 million people in recent years.  
This is quite the opposite of the stated intention of the FoFA legislation.  Bill Shorten’s media release 
of 28 April 2011, specifically stated: 
 

“It is a concern that only one in five Australians seek financial advice.  These reforms are 
designed to encourage those people who have doubts and concerns about the value of such 
advice, or who have just never thought about it – those other four in five people – to perhaps 
in the future get financial advice” 



AFA Submission – Royal Commission into Misconduct in the Banking, Superannuation and Financial 
Services Industry 

 18 

 
“In this sense these reforms can in fact be a growth strategy for the financial planning 
industry.” 
 
“I strongly believe that professional, well-regulated financial advice can be of great benefit to 
a growing number of Australians and I believe our Future of Financial Advice reforms will 
encourage more people to seek that advice in the future.” 

 
We believe that the potential removal of grandfathered commissions along with the prospect of a 
prohibition of the payment of ongoing financial advice fees from superannuation accounts would have 
a very substantial negative impact on the financial advice profession.  This would make many financial 
advice practices unviable and result in a substantial reduction in adviser numbers and flow on 
consequences for the staff who support these businesses.  Consistent with ASIC’s comment on 
Government subsidies, the only way we would consider that the negative impact of such a move could 
be partially overcome is via a Government decision to make initial financial advice tax deductible. 
 
We strongly recommend against any action to prohibit the payment of ongoing adviser service fees 
from superannuation accounts. 
 

Managing Conflicts 
 

Question 17 - Are there structures that raise inherent problems for a superannuation trustee 
being able to comply with its fiduciary duties. For example, where a trustee is a dual-
regulated entity, that would seem to raise an inherent conflict of interest, or the potential 
of a conflict of interest. Are there other structures such as investment of funds in insurance 
policies issued by related party insurers or the integration of a superannuation trustee into 
an advice business that also raise inherent problems? Is it possible to say that these conflicts 
are ever manageable? 
 
Conflicts of interest are a factor throughout the financial services industry.  This applies across the 
range of different superannuation funds (both retail and industry).  It is simply unrealistic to expect 
that conflicts can be totally avoided, and it would be unreasonably restrictive to prevent them from 
arising.  Prohibiting them may be contrary to client best interests as it may increase costs. 
 
It is our view that it is the management of these conflicts of interest that is the most important 
consideration.  We believe that this requires a focus upon culture and risk management. 
 
We do not support any legislative intervention to remove the exposure to conflicts of interest in this 
context. 
 

Question 18 - If certain structures do raise inherent problems, is structural change of 
entities, mandated by legislation or otherwise, something that is desirable? 
 
As discussed above, we do not believe that structural change is required, however we do believe that 
improved controls and guidelines should be established for the management of conflicts of interest. 
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Question 19 - Would it be preferable to extend the obligation to act in the best interests of 
members of a superannuation fund so that: 

(i) contravention of the obligation attracts a civil penalty; and 
(ii) the obligation (and the civil penalty for breach) extends to shareholders of 

trustees and any related bodies corporate (within the meaning of the 
Corporations Act) of the trustee in respect of any conduct that will affect the 
interests of the members of the superannuation fund? 

 
We would not oppose the introduction of a civil penalty regime for the trustees, however we do not 
believe that this should be extended to the shareholders of trustees or related bodies corporate. 
 

Question 20 - Are there unforeseen consequences of such a legislative intervention that 
would make it undesirable to strengthen the SIS Act in this way? 
 
We are not aware of any unforeseen consequences as a result of strengthening the SIS Act in this 
way. 
 

System Changes 
 

Question 21 - Is one way of addressing and discouraging misconduct on the part of 
superannuation trustees to seek to encourage improvements to outcomes for members 
whose contributions are made to MySuper products or is the link too tenuous to justify 
recommending any system changes to the default system? 
 
We are not entirely certain as to what this question is proposing, however we support the prioritisation 
of member outcomes.  It is unclear how encouraging improvements to outcomes for members will 
necessarily directly discourage misconduct 
 
We note the focus upon member outcomes in the Treasury Legislation Amendment (Improving 
Accountability and Member Outcomes in Superannuation) Bill 2017. 
 

Question 22 - Is it appropriate, as a response to misconduct of superannuation trustees, to 
apply an additional filter to MySuper authorisations so as to require outcome assessments? 
If so, what are the general parameters for such a system change and who is appropriate to 
apply the test? 
 
The Government has already proposed this as part of the Treasury Legislation Amendment (Improving 
Accountability and Member Outcomes in Superannuation) Bill 2017.  We would support this type of 
measure.  The Productivity Commission, in their review of default superannuation (Draft report - 
Superannuation: Assessing Efficiency and Competitiveness – 29 May 2018), are also recommending 
that the authorisation standard for MySuper products should be increased.  We have supported the 
Productivity Commissions recommendation.  We refer the Royal Commission to both the 
Government’s Improving Accountability and Member Outcomes in Superannuation Bill and the 
Productivity Commission’s draft report.  The introduction of an outcome test would be applied by 
trustees and subject to oversight by APRA. 
 

Question 23 - Is it appropriate, as a response to the conduct of superannuation trustees that 
might inhibit the consolidation of multiple superannuation accounts of a person, to 
introduce some form of “stapling” so that a person’s account for receipt of default 
contributions is linked to the person and travels with the person when she or he changes 
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job? Is this is a practical method of addressing this type of conduct noting that it is not 
suggested to be misconduct? 
 
The draft report of the Productivity Commission Inquiry into Default Superannuation (Superannuation: 
Assessing Efficiency and Competitiveness – 29 May 2018) has recommended that new employees or 
those opening a superannuation account for the first time should be able to hold onto that account 
over time, rather than being required to commence a new superannuation account every time they 
change their job.  We support this proposal by the Productivity Commission.  In fact, we think that the 
Productivity Commission has correctly identified one of the key opportunities for improvement in the 
superannuation system, which is the sensible removal of duplicate accounts.  More needs to be done 
to avoid this problem arising in the first place by having people only default once and also by a range 
of measures to clean up existing duplicate accounts other than those that are kept at the deliberate 
choice of the member. 
 

Question 24 - Are there other system changes that might be appropriately tailored responses to 
misconduct or conduct falling below community standards and expectations of superannuation 
trustees? If so, what are the general parameters for such a system change? 
 
We do not have any additional suggestions with respect to system changes. 
 

Deterrence and Insight 
 

Question 25 - What can be done to encourage the regulators to act promptly on misconduct 
or potential misconduct? 
 
In our view it is difficult to comment on the promptness of responding to misconduct or potential 
misconduct.  Often these matters are complex and involve significant investigation and substantial 
legal issues. 
 
One option that we would envisage that might impact upon the timeliness of responses is for the 
regulators to publicly report on the timeframe of investigation and the history of complaints and 
breach reports at the time that they publicly announce any enforcement action against a financial 
services firm.  This will help to explain the timeframe that any matter has been under investigation and 
will better enable an assessment of the promptness of any investigation by the regulators. 
 
One issue that often comes up in terms of the effectiveness of regulators is the level of industry 
understanding.  We would always encourage a greater level of industry knowledge at the regulators 
and there are a range of ways to achieve this.  ASIC is already engaging with the financial services 
industry and leverage external industry expertise through various panels that they operate. 
 

Question 26 - Is the present allocation of regulatory roles appropriate to achieve specific 
and general deterrence from misconduct? 
 
Generally, we believe that the allocation of responsibility is clear.  The twin peaks approach to financial 
services regulation has demonstrated that in large part the Australian model is effective.  The Royal 
Commission hearings on Superannuation have indicated that superannuation is an area where greater 
clarity might be possible between the roles of ASIC and APRA in certain respects.  The hearings may 
also have indicated that there is an opportunity for the regulators to better work together and share 
information. 
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Question 27 - Given that what we are fundamentally concerned with is conduct that in 
subtle but ongoing ways negatively affects the retirement outcomes of consumers, are 
either of the regulators best placed to carry the responsibility to protect consumers should 
the balance between them be restructured or significantly altered? 
 
This question seems to imply that consumer protection is a single dimensional consideration.  The 
financial services industry is broad and complex and could never be arranged in a way where a single 
regulator could have sole and absolute responsibility for consumer protection.  The existing legislation 
is broadly adequate, and effective and the overall superannuation system is delivering the intended 
results for Australian consumers.  We do not believe that anything that we have seen through the 
Royal Commission requires fundamental reform in the regulatory oversight model. 
 
Concluding Remarks 
 
We believe that it is important that the Royal Commission considers the extensive value that financial 
advice clients obtain and assesses any potential recommendations on the basis of whether this will 
have a positive impact on the effectiveness of the overall superannuation system.  We are particularly 
concerned about the potential risk of any legislatively derived detrimental impact upon the very many 
positive financial advice relationships that exist between the many thousands of good financial 
advisers across Australia and their clients. 
 
Should the Royal Commission require clarification of anything in this submission then please contact 
us on (02) 9267 4003 or via email at philip.kewin@afa.asn.au. 
 
Yours Sincerely, 

 
Philip Kewin 
Chief Executive Officer  
Association of Financial Advisers Ltd 
 


