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Dear Senators, 

AFA Submission – The impact of non-payment of the Superannuation Guarantee 

The Association of Financial Advisers Limited (AFA) has served the financial advice industry for 

70 years.  Our objective is to achieve Great Advice for More Australians and we do this through:  

 advocating for appropriate policy settings for financial advice  

 enforcing a Code of Ethical Conduct  

 investing in consumer-based research  

 developing professional development pathways for financial advisers  

 connecting key stakeholders within the financial advice community  

 educating consumers around the importance of financial advice  

The Board of the AFA is elected by the Membership and all Directors are required to be practising 

financial advisers.  This ensures that the policy positions taken by the AFA are framed with 

practical, workable outcomes in mind, but are also aligned to achieving our vision of having the 

quality of relationships shared between advisers and their clients understood and valued 

throughout society.  This will play a vital role in helping Australians reach their potential through 

building, managing and protecting wealth.  
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Summary of the AFA’s position 

Financial advisers know too well the impact that lower superannuation balances have for people 

approaching or in retirement.  They see the effect that higher contributions at a younger age could 

have had on a person’s self-sufficiency in retirement or the option to retire early.  They advise their 

clients to contribute greater amounts in their later years when they can afford it to reduce their 

future reliance on the age pension.  They see the impact that lower superannuation balances have 

on the level of life insurance cover that low-income and highly-indebted families can afford and 

the consequential effects on their retirement goals and the well-being of their families.  They work 

with their clients to address these issues and sometimes have to play the role of an investigator to 

find missing or lost superannuation. 

These common experiences of AFA Members demonstrates that financial advisers can contribute 

to the monitoring and remediation of unpaid superannuation contributions.  However, their 

effectiveness would increase with some changes to the monitoring and enforcement framework, 

such as increasing data-sharing requirements between retail superannuation trustees, the ATO 

and Fair Work Australia, greater payslip reporting where an employer operates a quarterly 

contribution cycle and prioritising payment of unpaid contributions for businesses in liquidation.   

AFA Members have reported that rectifying structural deficiencies could result in more advisers 

being able to offer professional services that could mitigate the risks of further superannuation 

inadequacy to the economy.  Services that could achieve this include advising small businesses on 

financial sustainability and educating employees on their rights.  This could supplement the role 

of superannuation trustees, financial auditors and governmental agencies in addressing this 

problem.  

AFA recommendations  

The AFA considers that several reform measures within the financial services sector and the 

financial advice profession could be implemented by the Federal Government to better address 

the problem of unpaid superannuation guarantee (SG) contributions.  The recommended 

measures include:  

 greater payslip reporting requirements when an employer operates a quarterly 

contribution cycle; 

 greater data sharing between retail superannuation trustees, the ATO and Fair Work 

Australia; 

 prioritising payment of unpaid contributions for businesses in liquidation and reviewing 

the Fair Entitlements Guarantee system to include unpaid superannuation entitlements; 
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 the ability for financial auditors to measure and advise on superannuation contribution 

compliance when auditing employer financial statements and to notify the ATO when a 

failure is detected and they are not satisfied that an employer will be able to rectify; 

 review the current presumption of conflict under section 963B that limits personal 

financial advice being provided to members of default superannuation funds; 

 review the effect that the unfair dismissal income threshold (currently $138,900pa1) has 

on employees reporting unpaid superannuation – especially in the resources industries, 

trades and professions;  

 a clearing house system to facilitate disbursement of employee pay and superannuation 

on a total employee cost basis where an employer or a sector of an industry has been 

identified with poor compliance; 

 introducing fines for non-payment of contributions. 

The AFA is committed to supporting improvements in these key areas and considers that reform 

needs support from the Government as a matter of priority to ensure that the standard of 

protection to Australian employees and the consequent standard of living (or self-sufficiency) in 

retirement does not slide further.   

Payslip reporting 

Employees should be able to trust their pay slips – payments on their slips should match payments 

to their account and super fund.  If an employer makes fortnightly salary payments, they should 

also make fortnightly SG payments. If they make quarterly payments, they should record the date 

the payment is due on the payslip and then confirm once it’s completed.  The AFA suggests that to 

reduce information asymmetry being a contributing cause of SG non-payment, employers could 

improve their reporting of superannuation payments in employee payslips to enable employees – 

and their professional advisers and accountants – to better track superannuation payments.   

As the minimum requirement is for employers to pay superannuation at least quarterly, where an 

employer operates a quarterly superannuation payment cycle, they could state on employee 

payslips the due dates for the next quarterly payment by and the amount that is expected to be 

paid.  Whilst this may be a problem for casually employed people, a work around could give an 

estimate based on average historical hours worked.  When combined with the current year-to-date 

data required to be stated on payslips, this simple measure could assist employees and their 

chosen professionals to keep better track of their superannuation totals.  

                                                             

1 Fair Work Regulation 2.13. 
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Data sharing 

Employees who have a financial adviser who provides them with retirement advice already have 

the benefit of professional assistance to track superannuation payments – sometimes with the 

assistance of software systems linked to retail superannuation providers.  Whilst this system 

should be available to all, the simple practicality is that not everyone can currently afford 

professional financial advice and many who can currently prioritise other needs – such as 

mortgage payments.  The AFA considers that there are some simple measures using technology 

that could result in all employees having a similar superannuation tracking benefit. 

The above-recommended improvements to payslip reporting could also be coupled with a tracking 

system within the superannuation trustees who receive the payments.  When an employee is 

recruited, the Fair Work Commission should be notified and the award or remuneration 

arrangement agreed upon noted along with the employee’s default super fund or their chosen 

fund.  The expected superannuation payments (annual and quarterly) could then be reported by 

Fair Work to the superannuation fund who could report the SG payments received in each periodic 

statement sent to the employee / fund member.  Such a reporting system would assist the 

superannuation trustee to track payments, and assist employees – especially the disengaged or 

lower educated – to have a means of tracking expected superannuation payments. 

Alternatively, the Australian Tax Office (ATO) has the technology to know what people are earning 

and can (if given the mandate), monitor superannuation payments with an automatic monitoring 

system to make sure correct entitlements are paid.  The cost of monitoring is coming down, and 

technology is scalable, so tracking all superannuation transactions is an achievable outcome in the 

very near future.  Where non-compliance is not remedied within a reasonable timeframe, the ATO 

has the power to garnish business accounts, fine employers for non-payment (not just apply a 

general interest charge) and recover unpaid superannuation and it should be given the mandate 

to do so in order to protect Australian consumers.  Such a public-private system, could be operated 

automatically by technology through data matching superannuation accounts against the known 

quarterly SG expected entitlement, with only outliers and disputes referred for human assessment. 

The AFA recommends the Government explore technological solutions to enable better real-time 

tracking of superannuation payments.  With the cost of technology coming down and capabilities 

improving, this is a real solution that could result in significant improvement to the system, far 

outweighing the cost to the federal welfare system created by lost and unpaid superannuation. 
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Protecting superannuation in liquidations 

Currently, superannuation benefits are not protected when an employer enters liquidation.  Whilst 

the Fair Entitlements Guarantee Act 2012 protects many employee entitlements in liquidation 

proceedings, superannuation is not a protected entitlement under that Act.   

As unpaid superannuation liability can be a cause of employers entering insolvency arrangements, 

the result is that employees can miss out of being repaid substantial sums of retirement funds 

owed to them.  There is even anecdotal evidence of some businesses failing to pay superannuation 

for several quarters while a project – such as a construction project – is completed and following 

the company entering into an insolvency arrangement, the company phoenixes to restart the 

process all over again without having to make superannuation payments to the contractors and 

employees. 

It is unconscionable that recalcitrant businesses can operate on a basis of never having to pay 

superannuation entitlements or factor that cost into project planning.  Whilst phoenix activity is a 

complicated problem that the AFA understands is being reviewed by ASIC and the ATO, one way 

to prevent this superannuation being avoided and a cause of insolvency in the meantime is to 

review the Fair Entitlements Guarantee scheme to protect superannuation entitlements in 

liquidation or at least give superannuation a greater priority within the system. 

Empowering financial auditors 

Where a company is required to prepare financial reports and have them audited, financial 

auditors are in an exclusive position of being able to assess and advise on a business’ 

superannuation provisions.  For those companies that must lodge audited financial statements 

each year, financial auditors could be required to report to the business on their progress and 

compliance with SG payments and where there is insufficient provisioning for the next twelve 

months, auditors could advise the client on how that could be rectified before it becomes a 

problem. 

Ending the presumption that works against members of default super funds 

Section 963B(1)(b)(ii) of the Corporations Act 2001 currently presumes that remuneration 

authorised to be given to a financial adviser for personal financial advice about a default 

superannuation member’s life insurance policies is conflicted remuneration and banned under the 

law.  This effectively prevents financial advisers from being able to advise employees on the 

adequacy of life insurance where they have not chosen another superannuation fund.  Whilst this 

does not prevent the employer being provided with advice about the selection of life insurance to 
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be held in the corporate superannuation fund, this does not take into account the individual 

insurance needs of the employees. 

This provision therefore effectively creates a dual class system where employees who are engaged 

with their superannuation can receive personal advice about their life insurance needs but default 

fund members cannot – unless they can afford to pay a financial adviser out of their own pocket, 

which many cannot.  The AFA considers that professional financial advice should be accessible to 

all Australians, and especially to those who most need it.  The presumption in section 

963B(1)(b)(ii) works against this and in turn places a greater reliance on the public purse where 

default super members have inadequate life insurance (including income protection and TPD 

cover). 

The AFA recommends Parliament should require Treasury to review the presumption with a view 

to creating a more equitable system for employees who wish to explore their life insurance options 

but cannot afford to pay for advice out of their own pocket. 

The unfair dismissal income threshold 

The Fair Work Act 2009 has a number of exclusions on who can lodge an unfair dismissal claim 

against their employer.  One of these exclusions extends to employees who earn more than 

$136,900 pa.  Those employees are considered “high income employees” under section 333 of that 

Act and Regulation 2.13 of the associated Regulations.   

As disputes about unpaid superannuation can result in employees feeling forced to resign, 

employees who work in highly paid industries, trades or professions are unfairly disadvantaged 

under this system.  It is understandable therefore when employees do not want to ‘rock the boat’ 

over unpaid superannuation and risk losing their jobs and their income. 

The AFA considers that “high income employees” threshold should be reviewed, at least with a 

view to determine the impact this may be having on unpaid superannuation and the effect this has 

on the federal welfare system. 

A clearing house as a compliance measure 

Companies or industries determined by the ATO to have poor compliance of their SG obligations 

could be required as a remediation measure to employ a clearing house function where the 

employer makes a single combined TEC (total employment cost) to the operator to disburse 

income.  If non-compliant employers were required to utilise a clearing house function for all 

payments – where a single payment for employee entitlements is paid to a third party for 

disbursement to the employee, the super fund and any other fringe benefit – such a system could 
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address recovery of unpaid superannuation, support businesses to adopt complaint behaviour and 

ultimately improve the results for employees. 

Such a third party could be a department of the ATO, or a commercial enterprise that charges the 

non-compliant business a prescribed fee.  The AFA prefers the latter because the fee could 

represent a deterrent to non-compliance and encouragement to return to compliant status when 

required to use the clearing house system for a mandated period of time, whereas reliance on the 

ATO would represent a cost to the Government purse and may result in a form of moral hazard 

amongst employers who could feel that the system represents a safety net rather than a system to 

encourage compliance.  The AFA considers that reforms must address the drivers of non-

compliance, rather than simply put in place a stronger monitoring /compliance function and a 

commercially operated clearing house supported by regulations that address competitive barriers 

is a model that could achieve this purpose. 

Additional observations 

Financial advisers’ contribution 

Rectifying some of the above noted structural deficiencies could result in more financial advisers 

being able to offer professional services to businesses and employees.  The AFA considers that if 

professional advisers could be encouraged to extend their services in these areas they could 

supplement the role of superannuation trustees, financial auditors and government agencies in 

addressing this problem and consequently assist in mitigating the risks of further superannuation 

loss to the economy.   

Financial advisers are trained in financial matters such as budgeting, investing for the future, 

diversifying to mitigate against risk and cash flow management.  All of these skills are useful to 

businesses as well as individuals.  Financial advisers also develop and apply technical knowledge 

and knowledge of financial regulatory rules to their subject matter and have access to well-

developed software systems to help their clients manage their finances.  This expertise could be 

extended on a greater scale to assist businesses and employee cohorts to manage superannuation 

transactions, provided that the incentives to do so and the barriers existing can facilitate it. 

Services that could be extended to address SG failures could include:  

 advising small businesses on financial sustainability; 

 educating employees on their superannuation rights; and 

 working with financial auditors and businesses to return to a superannuation compliant 

status. 
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By implementing some of the above reforms, the AFA considers that more financial advisers will 

see the opportunities available for them to work with businesses to help bring solutions and good 

superannuation practices to businesses.

Concluding comments 

The AFA acknowledges the challenges with regulating superannuation guarantee compliance.  

Whilst it is a complicated problem, the AFA considers that there are changes that could be made to 

address the problem.  These range from better reporting to employees and to government agencies 

to allow for better tracking and to reduce information asymmetry and better compliance and 

monitoring systems.  As the cost of technology comes down and the effectiveness of data sharing 

increases, there appears to be some efficient solutions that can address the issues and mitigate 

against further losses to Australians.  

The AFA is committed to assisting the Federal Government address these issues and can support 

financial advisers expanding their suite of professional services to businesses and employees, with 

the Government support of this paper's recommendations.  If you require clarification of anything 

in this submission, please contact us on 02 9267 4003. 

Yours sincerely,  

 

Brad Fox  

Chief Executive Officer  

Association of Financial Advisers Ltd 

 

 

 

 

 


